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SUMMARY

Nearly 2,000 collective actions under the Fairdrabtandards Act have been
filed in the federal courts during the past yeantmuing a trend of several years’
duration. A pivotal juncture in these cases anglesn plaintiffs move for “conditional
certification,” or more precisely court-assistedic®to potential opt-in plaintiffs.

The Supreme Court has not endorsed any standade éading these motions nor
does the statute or its regulations provide anglange. As a result, courts have resorted
to anad hocprocedure, which in most instances results inesinjg this motion to a
very relaxed standard of scrutiny. This articléically assesses that practice and
examines the argument for applying the principtescfass certification set forth in Rule
23 to these motions. It draws on the authoritthefRules Enabling Act, specifically the
abrogation clause, and explains the narrow circanegts under which courts may
modify the Federal Rules. In addition, it discissdee Rules of the Court of Federal
Claims, which provide an example of how class acpionciples can accommodate the
opt-in requirements of the FLSA. This exampleastipent because the Court of Federal
Claims, in contrast to the Federal Rules, permmtg opt-in class actions.

Lastly, the article points out that by failingapply Rule 23 principles in FLSA
cases when they are joined with state law claimsdhe subject to Rule 23 (which is
commonplace), courts can reach inconsistent conclsis-certifying essentially the
same case under one set of principles but notttie.o
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“[T]he district courts of this Circuit appear to hee coalesced around a two-step
method ... not required by the terms of FLSA or tBepreme Court’s cases .2.”

Introduction.

The procedures federal courts follow in determinmigether to “conditionally

certify”® a collective action under §216(b) of the Fair LaBtandards Act (FLSA)are

sui generis Indeed, neither the statute or its regulatioeéné the term “collective

action.” The pertinent section of the statuteetyeprovides:

An action . . . may be maintained . . . by any onenore
employees for and in behalf of himself or themsslaed
other employees similarly situated. No employed| sleaa
party plaintiff to any such action unless he givas

3

The authors are attorneys with the firm of Litfiéendelson, P.C.
Myers v. Hertz Corp 624 F.3d 537, 554 - 555 (2d Cir. 2010).
Myers may finally have put an end to the use of ternonfitional certification” in connection

with this statute, at least in the Second Circltinotes that “certification” of an FLSA collectvaction is
an empty gesture, which is neither necessary rfficisat for the case to proceed as a collectivigoac

Indeed, while courts speak of “certifying” a FLSAllective action, it is
important to stress that the “certification” weaeto here is only the district
court’s exercise of the discretionary power, uphaldHoffmann-La Rocheto
facilitate the sending of notice to potential classmbers. Section 216(b) does
not by its terms require any such device, and ngtlm the text of the statute
prevents plaintiffs from opting in to the action filing consents with the district
court, even when the notice describedHmffmann-La Rochéas not been sent,
so long as such plaintiffs are “similarly situatettf the named individual
plaintiff who brought the actiorBeeMorgan v. Family Dollar Stores, Inc551
F.3d 1233, 1259 (11th Cir. 2008) (noting that “ifedtion” of a collective
action is a device to facilitate notice to potentiass members and does not
actually “create a class of plaintiffs” for a FLS@ollective action). Thus
“certification” is neither necessary nor sufficiefidr the existence of a
representative action under FLSA, but may be auliéedse management” tool
for district courts to employ in “appropriate cases

Id. at 555, n. 10 (citingloffmann-La Roche Inc. v. Sperlim93 U.S. 165, 169, 174 (1989)).

4

FLSA 816(b) is codified at 29 U.S.C. 8§216(b) (leaéer referred to as “FLSA §216(b)” or

simply “§216(b),” although quotes from some couefer to “§16(b)").



consent in writing to become such a party and socisent
is filed in the court in which such action is brotg

Based upon the designation of employees who consefin the action as “party
plaintiffs,” a reasonable perspective is that thesges are “mass actions,” in which the
claims of a number of plaintiffs are joined togetine one proceeding. However, each
individual plaintiff still must present evidencettvirespect to his or her claim in order to
prevail® Most courts, however, do not accept this view mstead consider collective
actions under 8216(b) to be “representative actiomswhich evidence regarding a
subgroup of plaintiffs is extrapolated to the absearties’ If we are to accept this
framework, collective actions are, in reality, jastifferent type of class action. In fact,
under this interpretation, the only truly signifitadifference is that, in a Rule 23 class
action, plaintiffs must affirmatively decline to npiaipate in the suiti(e., “opt out”) to

avoid being bound by its result, whereas under FL&A6(b) “similarly situated”

> 29 U.S.C. § 216(b).

6 SeeA.G. King & C. C. Ozumba, “Strange Fiction: Thela8s Certification’ Decision in FLSA
Collective Actions,” 24 kB. LAw. 267 (2009).

! Those circuit courts that have considered the topresegard FLSA collective actions as
“representative actions,” which may be litigated representative plaintiffs on behalf of others vdre
absent from the litigation.See, e.g Myers 624 F.3d at 542 (“plaintiffs in FLSA represeniatiactions
must affirmatively ‘opt in’ to be part of the clasnd to be bound by any judgmentMorgan v. Family
Dollar Stores 551 F.3d 1233, 1259 (11th Cir. 2008grt. denied 130 S. Ct. 59 (2009) (“The action
proceeds throughout discovery as a representatititenafor those who opt-in”)Comer v. Wal-Mart
Stores, Ing 454 F.3d 544, 546 (6th Cir. 2008) (“Section 2)6¢éstablishes two requirements for a
representative action”}iarkins v. Riverboat Serys385 F.3d 1099, 1101 (7th Cir. 2004) (“In a cocfitee
(or, as it is sometimes called, a representatigidpm under the FLSA, a named plaintiff sues ‘itnéié of
himself . . . and other employees similarly sitd&% Sperling v. Hoffmann-La Roche, In862 F.2d 439,
446 (3d Cir. 1988)aff'd, 493 U.S. 165 (1989) (“the section’s authorizat@na representative action,
‘surely must carry with it a right in the represstite plaintiff to notify the people he would like
represent that he has brought a suit, and a poweidistrict court to place appropriate condiiam the
exercise of that right”) (quoting/oods v. New York Life Ins. C686 F.2d 578, 580 (7th Cir. 1982)); and
Gray v. Swanney-McDonald, In&t36 F.2d 652, 655 (9th Cir. 1971) (“The Act litstoes not define the
unusual expression ‘collective action.” But theiséagive history indicates that Congress intendegterm

to apply only to a representative action”).



employees must file a consent to be part of the(sei, “opt in”).2 For this reason, many
courts refer to collective actions under §216(bjas-in class actions®Despite these
similarities, courts have developed a unique promedcompletely different from Rule
23’s stringent standards, for determining whetherFLSA case may proceed as a
representative action.

This article addresses this anomaly, examiningldhguage and purpose of the
collective action provisions of 8216(b) and theuiegments of Rule 23, as well as the
Rules Enabling Act, which addresses conflicts betwthe Federal Rules and federal
statutes. We conclude that the opt-in requirementSLSA 8216(b) and the opt-out
procedure in Rule 23 are insufficient to exempt&BR] collective actions from Rule 23
in its entirety, including its rigorous certificati requirements.

As support for this conclusion, this article exaesrthe “abrogation clause” of the
Rules Enabling Act and how Congress has signakdntention to exclude certain
statutes from the purview of Rule 23. It next ¢dess the class action procedures of the
Court of Federal Claims, which demonstrate howdpein requirement of 8216(b) can
harmonize with other features of Rule 23. The Ruléthe Court of Federal Claims

(RCFC), adopted in 2002, pernaihly opt-in class actions, regardless of the substantiv

8 Seee.g, Myers 624 F.3d at 542 (“Unlike in traditional “classtians” maintainable pursuant to

Federal Rule of Civil Procedure 23, plaintiffs ih$A representative actions must affirmatively “aptto

be part of the class and to be bound by any judgin@iting Hipp v. Liberty Nat'l Life Ins. Co 252 F.3d
1208, 1216 (11th Cir. 2001)); arstevedo v. Allsup’s Convenience Stores,, 1660 F.3d 516, 518 (5th
Cir. 2010) (“Section 216(b) only authorizes sucpresentative actions to be filed on behalf of ifdlials
who have given their ‘consent in writing to become a party™).

° See Law v. Continental Airlines Cor399 F.3d 330, 331 (D.C. Cir. 2003) (“Plaintiffsought an
“opt-in” class action suit against ContinentalThiessen v. GE Capital Car®267 F.3d 1095, 1102 (10th
Cir. 2001) (“Class actions under the ADEA are atitted by 29 U.S.C. §626(b), which expressly bosow
the opt-in class action mechanism of the Fair La&gtandards Act of 1938"Hipp, 252 F.3d at 1217 (“To
maintain an opt-in class action under 8216(b), npils must demonstrate that they are ‘similarly
situated™); andErie County Retirees Ass’n v. County of EB20 F.3d 193, 198 (3d Cir. 2000) (“the court
certified the action as an opt-in class action”).



claim. Because the Court of Federal Claims in&tgpits procedural rules to correspond
as closely as possible with the Federal Rules hedlécisions of Article Il courts, the

RCFC provide a working example of how to incorpertite carefully struck balances
embodied in Rule 23 into §216(b) cases.

Finally, this article considers the Second Cirauittecision inMyers v. Hertz
Corporation'® in which the plaintiff's state wage claim was el derivative of the
FLSA claim. Myersdemonstrates the irrational and inconsistent t&$bat occur when
courts apply two different standards for classifteation -- one imputed to 8216(b) and
the other provided by Rule 23 -- to the same atéaEms.

The problem this raises can be seen in the vargpgroaches courts take in
“hybrid” cases, so-called because they assertatodée claims under 8216(b) and class
claims under similar state statutes, which are exibjo Rule 23. Some courts have
properly been concerned about litigating both asA&Lopt-in collective action and a
class action asserting similar claims under a epording state statute in a single
“hybrid” lawsuit. The problem they perceive is th@ecause the state law claims are
subject to Rule 23’s opt-out provisions, plaintifify obtain federal jurisdiction with an
FLSA claim and then “sidestep §8216(b)’s opt-in negment by asserting an opt-out class

claim under parallel state law that lacks an opepuirement.**

10 624 F.3d 537(2d Cir. 2010).

1 Woodard v. FedEx Freight Express., \n250 F.R.D. 178, 188 (M.D. Pa. 2008)cord Otto v.
Pocono Health Sys457 F. Supp. 2d 522, 524 (M.D. Pa. 2006) (“Tovak Section 216(b) opt-in action to
proceed accompanied by a Rule 23 opt-out statelss action claim would essentially nullify Conggle
intent in crafting Section 216(b) and eviscerate purpose of Section 216(b)’'s opt-in requirement.”)
McClain v. Leona’s Pizzeria, Inc222 F.R.D. 574, 577 (N.D. Ill. 2004) (“allowinglcClain to use
supplemental state-law claims to certify an optatass in federal court would undermine Congreggrit

to limit these types of claims to collective acBoMcClain cannot circumvent the opt-in requiremamd
bring unnamed parties into federal court by callipgn state statutes similar in substance to tf&ARhat
lack the opt-in requirement.”;euthold v. Destination Am224 F.R.D. 462, 470 (N.D. Cal. 2004) (“the



Ironically, other courts find no incompatibility tveeen claims that are subject to
the opt-in requirement of 8216(b) on the one hamd, the opt-out procedure of Rule 23
on the other. Nevertheless these courts concluaewtetherto certify each type of
representative action must be decided by diffepgiciples’? These courts do not
appear troubled by the fact that, in hybrid caseh sasMyers they often subject the
same substantive claim, brought by the same gisirdnd attorneys, on behalf of the
same group of employees, seeking the same radigfya different “class certification”
procedures that potentially reach different coriolos

The approach discussed in this article -- applyRgle 23's certification
requirements to opt-in collective actions underEh&A -- eliminates this inconsistency.
In addition, it provides for more efficient casemagement, effectuates Congress’ intent
in imposing an opt-in requirement for FLSA colleetiactions, and complies with the
Rules Enabling Act and the Supreme Court’s directhat the Federal Rules are to be

applied in federal court.

policy behind requiring FLSA plaintiffs to opt i the class would largely ‘be thwarted if a pldintiere
permitted to back door the shoehorning in of unrdperties through the vehicle of calling upon samil
state statutes that lack such an opt-in requireffjequoting Rodriguez v. Texan, Inc2001 U.S. Dist.
LEXIS 24652, at *3 (N.D. lll. Mar. 7, 2001).
12 See, e.g.Guzman v. VLM, In¢ 2007 U.S. Dist. LEXIS 75817 (E.D.N.Y. Oct. 1)0Z) and
Guzman v. VLM, In¢ 2008 U.S. Dist. LEXIS 15821 (E.D.N.Y. Mar. 2,a8) in which the same district
court first conditionally certifies a 8216(b) FLSZollective action under a lenient standard, findihg
more stringent certification requirements of Rubei@applicable, and then finds the two types obsaare
not incompatible and could proceed simultaneousth¢ same action.

See, e.gleuthold 224 F.R.D. at 470 (granting plaintiffs motioncertify plaintiffs’ claims under
the FLSA for purposes of giving notice, but denythg same claims under California state law fdufai
to satisfy the requirements of Rule 23(b)(3)).



II. The “Conditional Certification” Procedure Under FLS A §216(b)

A. Neither the Supreme Court’s Decision irHoffmann-La Roche v. Sperling
nor the Language of the Statute Itself Excludes FL& Collective Actions
from Rule 23’s Class Certification Requirements

The sole indication in 8216(b) of how a collectiaetion shall proceed is the
following:

An action to recover the liability prescribed itheir of the
preceding sentences may be maintained against any
employer (including a public agency) in any Fedesal
State court of competent jurisdiction by any onemare
employees for and in behalf of himself or themsslaed
other employees similarly situated. No employed| sleaa
party plaintiff to any such action unless he givas
consent in writing to become such a party and socisent
is filed in the court in which such action is brbtigThe
court in such action shall, in addition to any jodmnt
awarded to the plaintiff or plaintiffs, allow a memable
attorney’s fee to be paid by the defendant, antsaunisthe
action*

Nothing in this text requires or even suggests fijatesentative actions under this statute
should proceed independently of Rule 23. In fattemvCongress amended the FLSA in
1947, modern Rule 23, with its opt-out provisiomsal9 years from being draft&d.

The U.S. Supreme Court has never held, nor evegested, that Rule 23’s
certification requirements do not apply to FLSAlecdlive actions. InHoffmann-La
Roche v. Sperlinggenerally cited as the seminal case on procedigaés under FLSA
8216(b), the U.S. Supreme Court addressed only rilreow question whether, in an
ADEA action [governed under FLSA 8216(b)], distrimburts may play any role in

prescribing the terms and conditions of communicatrom the named plaintiffs to the

14 29 U.S.C. §216(b).
15 See?9 U.S.C. §216(b) Historical and Statutory Noteg Bad. R. Civ. P. 23, Advisory Committee
Notes, 1966 Amendment.



potential members of the class on whose behalédlective action has been brought.”
The Court’s holding is equally narrow: “We hold tdistrict courts have discretion, in
appropriate cases, to implement 29 U.S.C. 8216(b)by facilitating notice to potential
plaintiffs.”*” Other than that, the Supreme Court did not addresnd has not addressed
-- the procedures and standards that apply in m@terg whether an FLSA 8216(b) case
should proceed as a collective action. The Coastriot addressed the plaintiff's burden
of proof, the degree of scrutiny a district couristhgive to the qualifications of class
counsel, the process for determining whether tlaenfpffs are similarly situated, nor
when the district court should make these decisiof®r doesHoffmann-La Roche
suggest in any way that Rule 23’s procedures doappty to these cases. In fact, in
discussing the important role the district countdt play in facilitating communications
in 8216(b) representative actions, the Court anzdaigto Rule 23:

We have recognized that a trial court has a sutistan
interest in communications that are mailed for l&ing
actions involving multiple parties. IGulf Oil Co. v.
Bernard 452 U.S. 89, 101 (1981), we held that a District
Court erred by entering an order that in effecthgyibed
communications between the named plaintiffs anerstin
a Rule 23 class action. Observing that class axts@nve
important goals but also present opportunitiesafmrse, we
noted that “because of the potential for abusejstriat
court has both the duty and the broad authoritgxrcise
control over a class action and to enter apprapraitiers
governing the conduct of counsel and the partiés2'U.S.
at 100. The same justifications apply in the conte#xan
ADEA action. Although the collective form of actias
designed to serve the important function of premgnage
discrimination, the potential for misuse of thesslalevice,

16 Hoffmann-La Roche493 U.S. at 169.
1 Id. (internal statutory citations omitted).



as by misleading communications, may be countered b
court-authorized notic&

In the absence of Supreme Court guidance, therlomerts have designed their
own rules to determine whether a case should pdoasean FLSA 8216(b) collective
action. Most common is a two-step procedure, ofedarred to as theusarditwo-step,
after the widely cited case that seems to haverbtwipracticé® Indeed, a recent Lexis
search using the search “FLSA and ‘collective actmnd ‘two-step™ resulted in 422
hits?®> Among these hits were decisions from four cragiurts. Substituting “two-
stage” for “two-step” added an additional 235 opirs.

The two-step procedure has been described by ftteCircuit as follows:

Under Lusardi the trial court approaches the “similarly
situated” inquiry via a two-step analysis. The tfirs
determination is made at the so-called “notice estagkt
the notice stage, the district court makes a daeisi
usually based only on the pleadings and any afiislav
which have been submitted—whether notice of th@act
should be given to potential class members.

Because the court has minimal evidence, this dé&tetion

is made using a fairly lenient standard and typjaasults

in “conditional certification” of a representatie&ss. If the
district court “conditionally certifies” the clasgqutative
class members are given notice and the opporttmitypt-

in.” The action proceeds as a representative action
throughout discovery.

The second determination is typically precipitatey a
motion for “decertification” by the defendant udydiled
after discovery is largely complete and the mateeady
for trial. At this stage, the court has much maorfeimation
on which to base its decision, and makes a factual
determination on the similarly situated questioh.tHe

18 d. at 171.
19 Lusardi v. Lechner855 F.2d 1062, 1074 (3d Cir. 1988ge alsdAllen v. McWane, In¢ 2006
U.S. Dist. LEXIS 81543, at *11 (E.D. Tex. Nov. 7006) (“The Lusardi two-step approach is the
prevailing test among federal courts.”).

Visited on Nov. 29, 2010.



claimants are similarly situated, the district ¢allows the
representative action to proceed to tfal.

The second step in the “certification” proceedirggsses when (and if) the
defendant moves to “decertify” the class. At tftigge, the similarly-situated inquiry is
more stringent than at the first st&§eln determining whether the case should remain a
collective action, courts consider the: “(1) disgarfactual and employment settings of
the individual plaintiffs; (2) the various defensesilable to defendants which appear to
be individual to each plaintiff; [and] (3) fairneasd procedural consideratiorfs.”As the
Eleventh Circuit has pointed out, at the secondesthe court’s analysis “must extend
‘beyond the mere facts of job duties and pay prons’ Otherwise, ‘it is doubtful that

8216(b) would further the interests of judicial romy, and it would undoubtedly

2 Mooney v. Aramco Servs. C84 F.3d 1207, 1213-14 (5th Cir. 1995). Althowgturts differ in
how light a burden to impose at the first stepstased above, courts generally make their decisased
solely on the pleadings, affidavits, and declaretisubmitted by the plaintiffsSee, e.g., Hipp252 F.3d at
1218; Shajan v. Barolp2010 U.S. Dist. LEXIS 54581 (S.D.N.Y. June 2, @@Bexton v. Franklin First
Fin., Ltd,, 2009 U.S. Dist. LEXIS 50526 (E.D.N.Y. June 1609). However, while courts routinely credit
affidavits submitted by plaintiffs, many, partictdiain the Second Circuit, have ignored similardence
proffered by defendant€.g., Francis v. A&E Stores, Inc2008 U.S. Dist. LEXIS 83369, at *8-9
(S.D.N.Y. Oct. 15, 2008) (“while Defendant has digepb what it calls ‘undisputed store manager
affidavits,’. . . on which it also relies for thegposition that [assistant store manager] dutiesvariable,
those affidavits should be discounted at this stgsee also In re Penthouse Exec. Club Comp. Litig
2010 U.S. Dist. LEXIS 114743, at *7 (S.D.N.Y. O2%, 2010) (in deciding conditional certificatiorih&
court does not resolve factual disputes, decidemate issues on the merits, or make credibility
determinations”)aughan v. Mortgage Source L.L.Q010 U.S. Dist. LEXIS 36615 (E.D.N.Y. Apr. 14,
2010), at *21 (Apr. 14, 2010) (declining to assigeight to defendants’ competing affidavits and osdrsg
that “[a]ttacks on credibility . . . are not prolyeaddressed in the context of a motion for coodi
certification”); Cohen v. Gerson Lehrman Group, 886 F. Supp.2d 317, 330 (S.D.N.Y. 2010) (decdni
to wade into a thicket of competing factual aseetiat this preliminary stage). In contrast, “gvaluating

a motion for class certification [under Rule 23jetdistrict court is required to make a ‘definitive
assessment of Rule 23 requirements, notwithstarttieig overlap with merits issues,” and must resolv
material factual disputes relevant to each Rulee2@irement."Brown, 609 F.3d at 476; anfbamassia v.
Duane Reade, Inc2006 U.S. Dist. LEXIS 73090 (S.D.N.Y. Oct. 4,080 (concluding that defendant’s
attacks on plaintiffs’ affidavits and other eviderare “premature” at the notice stage)).

= Anderson v. Cagle’s Inc488 F.3d 945, 953 (11th Cir. 2007); aftdessen v. GE Capital Carp
267 F.3d 1095, 1103 (10th Cir. 2001).
s Anderson,488 F.3d at 953Cruz v. Lyn-Rog Inc2010 U.S. Dist. LEXIS 128332 (E.D.N.Y. Dec.

6, 2010); andHarris v. Vector Mktg. Corp 2010 U.S. Dist. LEXIS 122126 (N.D. Cal. Nov.2810).
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present a ready opportunity for abus®.”

Commonly, and in increasing numbers, FLSA plaisttitive availed themselves
of the lenient standards applied by the courts ¢onditionally certify” collective
actions?® Although this procedure anticipates a second siagehich courts revisit their
initial certification decision in light of a fullerecord?® practically speaking the second
stage is reached only in a small minority of c&$e8ecause conditional certification
frequently subjects employers to “mind-boggling”sabvery cost&® the costs and
resources required to defend a case, even if oobnditionally” certified, places
enormous pressure on employers to settle cases tprioeaching the second step.
These costs are not confined to the employer, Isecaourts too are burdened by cases

that persist only because judges have deferreduligrecrutinizing whether, in fact,

2 Anderson488 F.3d at 953 (internal citations omitted).
» As reported by LexisNexis CourtLink, the numbérF@.SA collective actions filed in federal
courts from 1988, whehusardi endorsed the two-step process, to 2010 increased gix to 1,994. In
contrast, during the same period the number ofl@ment civil rights class action filed in fede@urts
(mostly Title VII discrimination cases) increasedrh 13 to 114, as reported by LexisNexis CourtLink
This dramatic increase in FLSA collective actiopseértainly not what Congress intended when itsgés
the Portal-to-Portal Act in 1947, adding the optéguirement for collective actions, to curb “ttheofi of
litigation” that was occurring at that timBe Asencio v. Tyson Foods, In842 F.3d 301, 306 (3d Cir. Pa.
226003) (citing 93 Cong. Rec. 2,087 (1947)).

Id.
For example, of more than 50 cases identifiethénSouthern District of New York (using a Lexis
search for “FLSA and decertif!”) only four actualecide the question of decertification and none
“decertify” the collective action.
2 Williams v. Accredited Home Lenders, .In2006 U.S. Dist. LEXIS 50653, at *16 (N.D. Ga.

2006).
29

27

Rachel K. Alexander, Federal Tails and State RPuppgs: Preempting Parallel State Wage
Claims to Preserve the Integrity of Federal Groupg®/Actions”, 58 A1. U.L. Rev. 515, 541 (2009)
(noting that conditional certification results irettlement pressure because it “signals the potentia
expansion of the case and the need for signifieewat expensive class-wide discovery”); William C.
Martucci and Jennifer K. Oldvader, “Addressing #vave of Dual-Filed Federal FLSA and State Law
“Off-The-Clock” Litigation: Strategies for Opposin@ertification and a Proposal for Reform,” 12K
J.L.& PuB. PoL’Y 433, 451 (2010 ) (noting that the costs of discp¥ellowing conditional certification,
which “may be granted if the plaintiff does aslditts make ‘substantial allegations’ showing pdesib
FLSA violations . . . can result in enormous pressin defendants to settle”).
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they can be tried in representative fasHibn.

Ill.  An Overview of Rule 23 Procedures.

The Federal Rules of Civil Procedure, which werenmrigated under the Rules
Enabling Act of 1934 include in Rule 23 a comprehensive set of primsifthat govern
class actions in federal court. This rule wasglesil to weed out cases that are unlikely
to achieve the overarching goals of judicial effifmy and due process by, among other
things, prescribing the procedures courts musbolo certify a case as a class action.
Rules 23(a) and (b) set forth the criteria plaistihust meet to certify a case as a class
action. Rule 23(a) requires a plaintiff to estsiblfour elements, usually referred to as
numerosity, commonality, typicality, and adequadyrepresentation. A plaintiff also
must meet the requirements of one of Rule 23(h)tsssctions® Rule 23(b)(3), the
subsection that most likely would apply to FLSAleclive actions, requires proof that a
class action would be superior to other methodsidly and efficiently adjudicating the
case, and that common questions of law or factggnatate over individual issues. This
subsection also provides that once a class idfiedrtclass members are bound by any
judgment unless they “opt out” of the litigationul® 23(c)(1)(A) requires courts to
decide class certification “at an early practicabtee.”

The Supreme Court has instructed courts to engagerigorous analysis” of the

pleadings, declarations, and other record evidencassess whether plaintiffs have

0 West v. Border Foods, Inc2006 U.S. Dist. LEXIS 96963, at *7 (D. Minn. &uri2, 2006)
(“[N]either the remedial purposes of the FLSA, ttog interests of judicial economy, would be advarite
we were to overlook facts which generally sugdest & collective action is improper.”).

3 28 U.S.C.S. § 2072.

32 General Tel. Co. of the Sw. v. Falca%7 U.S. 147, 155 (1982).

3 In the Second Circuit and elsewhere this prooftrbesmade by a predominance of the evidence.
Brown,609 F.3d at 476.
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satisfied those burdenis.

As we noted inCoopers & Lybrand v. Livesaythe class
determination generally involves considerationst tase
‘enmeshed in the factual and legal issues compritiie
plaintiff's cause of action.” Sometimes the issaes plain
enough from the pleadings to determine whether the
interests of the absent parties are fairly encosgzhsvithin

the named plaintiff's claim, and sometimes it mag b

necessary for the court to probe behind the plegsdiefore
coming to rest on the certification questidn.

If a class is certified, Rule 23(c) prescribes thatcourt must issue an order defining the
class, identifying class claims, and appointingselaounsel. Rule 23(g) indicates the
factors the court must consider in making that agpeent. Rule 23(c) also prescribes
the content of the notice the court must direatlées members after the class is certified,
explaining the nature of the action and the clasmbrer’s right to opt out.

Rule 23(d) describes the district court’s powerigsue orders controlling the
course of proceedings. Rule 23(e) specifies thegarmnder which a class action may be
settled, dismissed, or compromised. Rule 23(hreors the attorney’s fee that may be
awarded to counsel and the procedures that govaindetermination. In 1998, the
Supreme Court amended Rule 23 to include subse@ipproviding for a permissive
interlocutory appeal, at the sole discretion of toairt of appeals, from a certification
order.

Rule 23(c)(1)(C) was amended in 2003 to delete ghwvision that a class
certification “may be conditional.” The Advisoryo@mittee explained the reason for the

deletion: “A court that is not satisfied that theguirements of Rule 23 have been met

3 Falcon 457 U.S. at 162.
» Id. (internal citations omitted).
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should refuse certification until they have been.ti®e

IV. The Procedural Differences Between Rule 23 and FLS#&216(b) as Applied
by the Courts.

The procedures courts have devised under the FL&pard dramatically from
Rule 23's requirements. A brief review sufficesidentify these marked differences.
Aside from the distinction between an opt-in and-ayt class, discussed above, salient

procedural differences include the following:

* Rule 23 discourages “conditional certification,” @vbas conditional certification
is widely viewed as the initial step in FLSA coliee actions.

* Rule 23 requires courts to engage in a “rigoroualyss” and resolve those
factual disputes necessary to determine whethdniatiff has satisfied Rules
23(a) and appropriate subsections of 23(@)or to notifying putative class
members’ under §216(b) courts apply a “lenient” analysigléciding whether
to “conditionally certify” a class, and apply heighed scrutiny onlyafter
notifying potential class members, and then onlyhé defendant moves to
“decertify” the class®

« Rule 23 prescribes in considerable detail whatribice must contaif? under
8216(b) courts craft notices on ath hocbasis.

* Rule 23 requires courts to assess whether the seqeive parties, including
their counsel, will fairly and adequately represéiné class, and the court
appoints class counsel; under 8216(b) courts mase inguiry into the
qualifications of class counsel or the adequadpefepresentative plaintiff(J.

3 Fep. R.Civ. P. 23, 2003 Advisory Committee’s Note.

87 Brown, 609 F.3d at 476 (“In evaluating a motion for classtification, the district court is
required to make a ‘definitive assessment of RBeréjuirements, notwithstanding their overlap with
merits issues,” and must resolve material factigdudes relevant to each Rule 23 requirement. Tile R
23 requirements must be established by at leastppderance of the evidence.”).

Prizmic v. Armour, Ing 2006 U.S. Dist. LEXIS 42627, at *2 (E.D.N.Y. &2, 2006) (“Only
after discovery has been completed should the Gmgage in a second more heightened stage ofrsgruti
to determine whether the class should be decettdirethe case should proceed to trial as a colecti
action.”).

3 Fed. R. Civ. P. 23(c)(2)(b).

40 Hoffmann v. Sbarro, Inc 982 F. Supp. 249, 263 (S.D.N.Y. 1997) (“Sect@ib6(b), which
provides for collective actions under the FLSAsilent on the issue of adequacy of representation,
does it direct courts to follow the dictates of ®@3 in certifying a class. Consequently, the pliea
view among federal courts, including courts in Biscuit, is that §216(b) collective actions aré sgbject
to Rule 23's strict requirements, particularlyfz totice stage.”).
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* Rule 23(b)(3)(d) requires courts to consider “tkely difficulties in managing a
class action” before certifying a class; under &B),6courts usually defer
considering questions of case management untitiohecivhether to “decertify”
the class$?

* Rule 23 permits parties to appeal either the depialgranting of class
certification, subject to the appellate court’scdetion; under §216(b), appellate
courts routinely conclude that they lack jurisdictito consider orders pertaining
either to the first or second-step certificatiogid®ns*?

V. The Federal Rules Govern Federal Courts in the Absee of a Specific
Statutory Conflict or an Express Exception to the Riles.

A. Federal Courts Must Apply the Federal Rules of CiviProcedure.

Are the procedures adopted by the courts for FL®PAresentative actions
mandated by the substantive terms of the FLSA erthaey, instead, an unauthorized
departure from the Federal Rules? To help andweequestion, we begin with the Rules
Enabling Act (REA)?® enacted in 1934 to establish the primacy of théeFa# Rules of
Civil Procedure in federal courts. The REA stategertinent part: “All laws in conflict
with [the Federal Rules of Civil Procedure] shadl of no further force or effect after
such rules have taken effeéf.” This provision, referred to as the “abrogatioausk,”
reflects Congressional intent that the Federal Ruball supersede all pre-existing

procedural rules. Laws and procedures enacted thiteFederal Rules take precedence

4 Vondriska v. Premier Mktg. Funding, ln&64 F. Supp.2d 1330, 1336 (M.D. Fla. 2007) (disse
that “concerns regarding the manageability of theppsed class and whether the interests of judicial
economy will actually be served by a collectiveiatt. . . are more appropriately addressed at the
decertification stage when additional informatignaivailable regarding the characteristics of tlas<);
Gieseke v. First Horizon Home Loan Cqrg08 F. Supp.2d 1164, 1168 (D. Kan. 2006) (defgrr
manageability issues to the decertification stad@)t seee.g.,D’Anna v. M/A-COM, Ing 903 F. Supp.
889, 894 (D. Md. 1995) (“As a matter of sound casemagement, a court should, before offering [tisass
plaintiff in locating additional plaintiffs], make preliminary inquiry as to whether a manageakdesscl
eX|sts ") (quotingSevertson v. Phillips Beverage.Cb37 F.R.D. 264, 266-67 (D. Minn. 1991)).

SeeMyers, 624 F.3d at 557 (finding court lacked pendent dpfeljurisdiction to consider
Collective Action Order).
43 28 U.S.C. §2072.
a4 Id. § 2072(b).

15



onlyto the extenthey create an actual conflict with the Rufes.

The Federal Rules themselves provide: “These mdesrn the procedure in all
civil actions and proceedings in the United Stadesrict courts except as stated in
Rule 81.*° Rule 81(a)(6) states: “These rules, to the extapplicable, govern
proceedings under the following lanexcept as these laws provide other procedurés
Rule 81, most recently amended in 2007, identg@gen statutes, including the National
Labor Relations Act; it does not include the Faabbr Standards Act. Thus, even in this
special category of laws, the Federal Rules arenddeto apply unless the statute in
guestion states otherwise.

As the Supreme Court explained A&mchem Products, Inc. v. Windsdhe
procedures of the Federal Rules should not lighelyglisregarded:

Federal Rules take effect after an extensive delibhe
process involving many reviewers: a Rules Advisory
Committee, public commenters, the Judicial Confesen
this Court, the CongresSee28 U.S.C. 882073, 2074. The
text of a rule thus proposed and reviewed limitdigial
inventiveness. Courts are not free to amend aaulside
the process Congress orderem process properly tuned to
the instruction that rules of procedure “shall abtidge . . .
any substantive right'*

Similarly, inHanna v. Plumethe Court observed:

the [district] court has been instructed to apply Federal
Rule, and can refuse to do so only if the Advisory
Committee, this Court, and Congress erred in thgma
facie judgment that the Rule in question transg®ss
neither the terms of the Enabling Act nor congbiul
restrictions.*®

4 Callihan v. Schneider 78 F.3d 800, 802 (6th Cir. 1999)..

46 Fed. R. Civ. P. 1.

47 Amchem Prods., Inc. v. Windsé21 U.S. 591, 620 (1997) (emphasis added).
48 380 U.S. 460, 471 (1965).
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No court has found that the certification procedwERule 23 violate the Constitution or

the REA, or abridge a substantive right. Accorlindbased on the REA, and in

accordance with the pronouncements of the Suprem@tCRule 23's certification

requirements apply unless they conflict with an regp statutory directive to the

contrary, enactedubsequento Rule 23.

The Supreme Court’s opinion i8hady Grove Orthopedic AssocigtésA. v.

Allstate holds that “like the rest of the Federal RulesQi¥il Procedure, Rule 23

automaticallyapplies ‘in all civil actions and proceedings hretUnited States district

courts.™® More specifically the Court observed:

Congress, unlike New York, has ultimate authoritgrathe
Federal Rules of Civil Procedure; it can createepkons

to an individual rule as it sees fit -- either byedtly
amending the rule or by enacting a separate statute
overriding it in certain instances. The fact than@ress has
created specific exceptions to Rule 23 hardly psotweat

the Rule does not apply generally. In fact, it @®uhe
opposite. If Rule 23 did not authorize class a&ianross

the board, the statutory exceptions would be urssecg°

For an example of how Congress indicates its inimemove a statute from the

purview of Rule 23 consider the Immigration andibladlity Act, 81252 (e)(1):

Without regard to the nature of the action or cland
without regard to the identity of the party or pest
bringing the actionno court may-- (A) enter declaratory,
injunctive, or other equitable relief in any actipertaining
to an order to exclude an alien . .. except asiSpaly
authorized in a subsequent paragraph of this stibegor
(B) certify a class under Rule 23 of the Federal Ruks
Civil Procedurein any action for which judicial review is

49

added).

50
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authorized under a subsequent paragraph of this
subsectior*

Nothing approaching this clear expression of intsgrgears in 8216(b).

Nevertheless, a few courts find support for denyimgapplicability of Rule 23 to
FLSA collective actions in a sentence in the 19@B/igory Committee Notes, which
states, “[t}he present provisions of 29 U.S.C. §B)@re not intended to be affected by
Rule 23, as amended Thus, it has been suggested, FLSA collective mstin all
respects are exempt from Rule 23’s class certifinatequirements. This sentence
provides no such support.

To reiterate, the REA provides that amendmentied=ederal Rules abrogate all
other procedural rules in effect when the amendnseadopted. Because the FLSA’s
opt-in provision, which was amended to the staitutE947> was in effect when modern
Rule 23 was adopted (in 1968)the opt-in provision arguably would have been
abrogated by the opt-out provisions of Rule 23.e Rdvisory Committee apparently
added this sentence to preserve the 8216(b) gpteiredure. It is pure fiction, however,
to suggest that this sentence also was intendedtém Lusardis two-step procedure
because that invention would not become part offFlii®)ation for another 20 years!

B. At Least One Federal Court Has Recognized that Rul23
Certification Requirements Apply to 8216(b) Collecive Actions.

Shushan v. University of Colorado at BouRdeexposed the inconsistency
between the purpose, legislative history, and lagguof 8216(b), and the approach

courts have taken to “conditionally certify” colte® actions. While recognizing that

o1 8 U.S.C. §1252(e)(1).
32 Fep. R.Civ. P.23, Advisory Committee Notes, 1966 Amendment..
3 29 U.S.C. §216(b) Historical and Statutory Notes.
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8216(b)’'s opt-in provision is irreconcilable withuR 23’'s opt-out featureShushan
concludes that “it does not follow that every otheature of Rule 23 is similarly
irreconcilable® and holds that representative actions under §216¢ust satisfy all of
the requirement of #b. R. Civ. P 23, insofar as those requirements are consigstiémt
29 U.S.C.A. §216(b)> As the court points out, there is no logical ceaso infer that
because Congress did not provide any procedurdhagae for collective actions under
8216(b), other than the opt-in mandate, it intenihad Rule 23 shouldot apply.

In light of this deafening silence, it does notreegensible

to reason that, because Congress has effectivedgted

courts to alter their usual course and not be gumeRule

23's “opt-out” feature in ADEA class actions [whicre

governed by §216(b)], it has also directed therdissard

the compass of Rule 23 entirely and navigate thekynu

waters of such actions by the stars or whateveeroth

instruments they may fashich.

VI. Notwithstanding the Rules Enabling Act, Most CourtsHold that Rule 23
Does Not Apply to FLSA 8§8216(b) Collective Actions

Despite the Rules Enabling Act, as well as theawiag and legislative history
supportingShushan no court of appeals has endorsed its approach,aareast four
appellate courts either have expressly adoptetiitestep framework, or disapproved of

Shushan’sreliance on Rule 2% The most frequent reasons for rejecting the R3le

>4 Fed. R. Civ. P. 23, Advisory Committee Notes, @ 96nendment.

» 132 F.R.D. 263 (D. Colo. 1990).

% Shushan132 F.R.D at 266.

37 Id. at 265;accord St. Leger v. A.C. Nielsen Cd23 F.R.D. 567 (N.D. Ill. 1988) (stating that
certification was inappropriate because commontgresdid not predominate).

> Shushan132 F.R.D. at 266.

%9 See McKnight v. D. Houston, In@010 U.S. Dist. LEXIS 122357, at *11 (S.D. TéNov. 18,

2010) (“Courts recognize two methods to determirreetiver to authorize notice to similarly situated
employees advising them of their right to join dB8R collective action. These methods are the tvep-st
Lusardi approach and the class action-baSaddisharapproach. Most courts, including district courts i
this circuit, use the “two-step ad hoc approachthespreferred method for the similarly situatedlgsis
rather than the Rule 23 requirementssge alsd/illatoro v. Kim Son Rest286 F. Supp.2d 807, 809 (S.D.
Tex. 2003) (citing cases from the Fifth, Seventnth, and Eleventh Courts of Appeals); &ndardi,855
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criteria have been: (1) the FLSA’s opt-in framewaonikes it procedurally incompatible
with Rule 23; and (2) Congress’ failure to indic#itat it intended Rule 23 to apply to
8216(b) actions leaves courts free to fashion them procedures.
Regarding the first reason, courts frequently tisdhapelle v. Owens lllinois,

Inc. for the proposition that there is “a fundamernita¢éconcilable difference between the
class action described by Rule 23 and that providedy FLSA §[2]16(b).*° The
qguoted phrase ihaChapelle however, refers to the obvious difference betwibenopt-
in requirement of 8216(b) and the opt-out requinethtd Rule 23. LaChapelledoes not
address any other Rule 23 provisions or their coimiisy with 8216(b). In fact,
LaChappelleconcerns whether the FLSA’s opt-in provisions adgaply to collective
actions under the Age Discrimination in Employmaat:

Since ADEA 8§ 7(b) adopts [FLSA § 216(b)], we mustch

that only “opt-in” type class actions may be uglizin age

discrimination cases. Rule 23 cannot be invoked to

circumvent the consent requirement of the thirdessore of

FLSA §[2]16(b) which has unambiguously been
incorporated into ADEA by its Section 7(8).

In other words, whileLaChapelleconfirms that ADEA and FLSA collective actions
under 8216(b) require potential plaintiffs to optto a collective action under those
statutes, it says nothing about the proceduregpptyan determining whether a case
should be certified.

Regarding the second reason for refusing to applje RR3’s certification

requirements to FLSA 8216(b) cases, the Sixth @iregently observed:

F.2d at 1074 (“we again acknowledgesardis correct statement that FLSA §[2]16(b) class i
alleging a pattern or practice of discriminatior apt governed by Fed.R.Civ.P. 23").

€0 LaChapelle v. Owens lllinois, Inc513 F.2d 286, 288 (5th Cir. 1975).

ot d. at 289.
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While Congress could have imported the more stnhge
criteria for class certification under Fed. R. CR. 23, it
has not done so in the FLSA.... The districurto
implicitly and improperly applied a Rule 23-typeadysis
when it reasoned that the plaintiffs were not sanhy
situated because individualized questions preddetha
This is a more stringent standard than is statytori
required . ... We do not suggest that aspectBuié¢ 23
could never be applied to a FLSA collective acti@ather,
applying the criterion of predominance underminbe t
remedial purpose of the collective action deVice.

According to the Sixth Circuit, Rule 23’s certift@an requirements, and in particular
Rule 23(b)(3)’'s predominance requirement, do nqilyapo 8216(b) cases because the
FLSA did not expressly so provide, and doing so ld/6undermine the remedial purpose
of the collective action” provision in the statdfe.

The premise that Congress affirmatively must staée the Federal Rules govern
proceedings under a particular statute for the fe@¢dRules to apply is backwards. In
accordance with the REA, and the Supreme Courtidirig in Shady GroveCongress
must affirmativelyexempta statute from the reach of the Federal Rulese idlba that
courts are free to disregard the Federal Ruleshén absence of statutory language
mandating that the Rules apply therefore turnsrédgerisprudence on its head. For this
reason, it is exceedingly rare for any statuteeterence the Federal Rules.

VIl. Congress’ Intent in Amending the FLSA Is Effectuatel by Applying Federal

Rule 23.
A. Rule 23's Certification Requirements Are Consstent with the
Policies and Legislative History Behind the Opt-inProvisions
of §216(b).

As a matter of policy, Rule 23’s certification reguments are consistent with the

62

O'Brien v. Ed Donnelly Enters575 F.3d 567, 584-86 (6th Cir. 2009).
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purpose of representative actions under 8216(k). cartify a case as a representative
action (.e., a class action) under Rule 23(b)(3), a courttnfiasl that: (1) all of the
factors of Rule 23(a) are satisfied (numerositynswnality, typicality and adequacy of
representations); (2) common questions of law awl predominate over individual
guestions; and (3) a class action is superior heroavailable methods for fairly and
efficiently adjudicating the mattéf. The 1996 Advisory Committee Notes reflect that
the purpose of Rule 23(b)(3)'s predominance inqusryto ascertain whether a class
action will be an efficient use of judicial resoesc “It is only where this predominance
exists that economies can be achieved by meanbkeotlass action devic8” The
Second Circuit emphasized this point recentliliyers v. Hertz

The “predominance” requirement of Rule 23(b)(3)stte

whether proposed classes are sufficiently cohegore

warrant adjudication by representatioArhchem521 U.S.

at 623. The requirement’s purpose is to “ensuttedf the

class will be certified only when it would ‘achieve

economies of time, effort, and expense, and promote

uniformity of decision as to persons similarly sited,

without sacrificing procedural fairness or bringiapout
other undesirable result&”

Section 216(b) serves the same public policy. istubsing the benefits of collective
actions under 8216(b), the Supreme CourHoffmann-La Rochexpressed the same

policy interest and even used Rule 23’'s commondditguage to articulate the concept:

03 Id. at 585.

64 Fed. R. Civ. P. 23(a) and (b)(3). Neither th&sALnor the Supreme Court provide any guidance
in determining who is “similarly situated” for pwges of determining whether should issue and a case
should proceed as a class action. Because “nascalso principally at issue in determining whette
“certify” an FLSA collective action, it is logicdlo use the same criteria set forth in Rule 23(bj@B)
§216(b) actions as well. The Advisory Committeddsdo the 1966 Amendments to Rule 23 support this
concept, stating that “[s]Jubdivision (b)(3) encoreges those cases in which a class action woul@é\achi
economies of time, effort, and expense and promoiéormity of decisions as to persons similarly
situated...” There is no reason to endow the sphmase in §216(b) that differ markedly from Rule
23(b)(3).
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“The judicial system benefits by efficient resodutiin one proceeding @bmmon issues
of law and factrising from the same alleged . . . activit{.”

Nothing in the FLSA's legislative history suppoagplying a lenient “conditional
certification” standard in place of Rule 23’s ma®ingent requirements. Congress
added the opt-in provision to the FLSA to reduce ¢kpanded liabilities and burdens to
employers resulting from “representative action®é&scribing the historical background
that motivated 8216(b)’s opt-in language, the TeRiticuit emphasized Congress’ desire
to curtail “excessive and needless litigation,” ahe discovery burdens a representative
action under the FLSA places on employers.

In describing the financial burdens affecting istate
commerce, the House of Representatives’ Reporédstat
“The procedure in these suits follows a generalepat A
petition is filed under section [2]16(b) [providinpr
representative actions] by one or two employeelseimalf

of many others. To this is attached interrogatocaing
upon the employer to furnish specific information
regarding each employee during the entire period of
employment. The furnishing of this data alone is a
tremendous financial burden to the employer.” HRp.

No. 71, 80th Cong., 1st Session 4 (1947); 1947 OBE
CoNG. & AD. NEws, (80th Cong., 1st Session) 1032. Not
only did Congress disapprove of the normal discpver
practices associated with class actions but it alade the
specific finding that unless the provisions of HeSA of
1938 were changed “the courts of the country wded
burdened with excessive and needless litigation and
champertous practices would be encouraged.” 87)(a)(
Portal-to-Portal Act of 194%

Similarly, the Third Circuit has stated:

Responding to this increase in litigation [undex BLSA],

53 Id.

66 Myers 624 F.3d at 547.

&7 Hoffmann-La Roche493 U.S. at 170 (emphasis added).

&8 Dolan v. Project Constr. Corp725 F.2d 1263, 1267 (10th Cir. 1984).
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Congress sought “to define and limit the jurisaiotof the
courts” through the Portal-to-Portal Act, Pub. 10.N80-49,
ch. 52, § 1(b)(3), 61 Stat. 85 (1947). 93 Cong..Re@87
(1947) (“The attention of the Senate is called tramatic
influx of litigation, involving vast alleged liakii, which
has suddenly entered the Federal courts of theoh&ki
Noting the “immensity of the [litigation] problemjd. at
2,082, Congress attempted to strike a balance iotama
employees’ rights but curb the number of lawsuitsder
the Portal-to-Portal Act, an FLSA action for overdi pay
could be maintained by “one or more employees faor ia
behalf of himself or themselves and other employees
similarly situated.” 29 U.S.C. 8216(b). But the tste
contained an express opt-in provision: “No emplogkall
be a party plaintiff to any such action unless heg his
consent in writing to become such a party and socisent
is filed in the court in which such action is brawgj 1d.%°

The “light scrutiny” or “lenient standard” that was apply at the “conditional
certification” stage, allowing notice to be issuadd broad discovery to commence
before fully determining whether the case shouldn@ntained as a representative
action, ignores this legislative history and umdiees Congress’ intent to restrict -- not
expand -- the growth of representative actions utifte FLSA.

B. Rule 23's Certification Standards Do Not Coflict With
Courts’ Discretion to Manage Their Dockets.

Courts have the inherent power to manage their etefkTheir discretion to do
so is limited by Rule 83(b), which provides in peeht part: “A judge may regulate the
practice in any manner consistent with federal lkawes adopted under 28 U.S.C. 882072
[the Rules Enabling Act] and 2075 [Bankruptcy Rplesd the district’s local rules’™
The Advisory Committee Notes to Rule 83(b) refeeeaach ancillary case management

devices as “internal operating procedures, standarders, and other internal

69 De Asencio v. Tyson Foods, In842 F.3d 301, 306 (3d Cir. 2003)
0 Monahan v. New York City Dep't of Cqr214 F.3d 275 (2d Cir. 2000).
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directives.”?

The Supreme Court’s decision HoffmannLa Roche v. Sperlinglso identifies
court-assisted notice to potential opt-in plaistiéfs another Rule 83(b) case management
tool,”® citing Gulf Oil Co.v. Bernard* a seminal decision on communicating with
putative class members under Rule 23. The Coadifspally stated:

Section 216(b)’s affirmative permission for emplegeto
proceed on behalf of those similarly situated nguant the
court the requisite procedural authority to manabe
process of joining multiple parties in a mannert tiga
orderly, sensible, and not otherwise contrary tatgory
commands or the provisions of the Federal Rule€ioil
Procedure’

Based on the references to Rule 28laifmann-La Rochehe Court clearly does not
regard FLSA collective actions as standing aparnfthe Federal Rules, nor does it
endorse the nascent practice of sending noticpestemtial class members before fully
deciding if a collective proceeding is warranted.

VIIl.  The Rules of the Court of Federal Claims Demonstrat that Opt-in Class
Actions Harmonize with Rule 23 Opt-out Class Actios

In 2002, the Court of Federal Claims adopted procdrules that follow the
Federal Rules of Civil Procedure as closely astmaiule.

In the 2002 revision, the court has endeavored to
create a set of rules that conforms to the Fedeudds of
Civil Procedure as amended through November 301,200
to the extent practicable given differences insgdiction
between the United States district courts and thdéed
States Court of Federal Clairfs.

Thus, Rule 23 of the U.S. Court of Federal ClaiRCEC 23) closely follows the

corresponding Federal Rule of Civil Procedure 2the-primary exception being that all

n Fed. R. Civ. P. 83(b).

& Fed. R. Civ. P. 83(b), Advisory Committee’s Notes.

& Hoffmann-La Rochet93 U.S. at 172.

" Id. (citing Gulf Oil Co. v. Bernargd452 U.S. 89, 101 (1981))
» Id. at 170 (emphasis added).
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class actions require class members to opt in ¢oatttion. RCFC 23(a) requires a
plaintiff to establish the same elements as Fedeudd 23(a). RCFC 23(b) requires a
plaintiff to establish that the United States hased or refused to act on grounds
generally applicable to the class, as well as “pn@idation” and “superiority.” The 2002
Rules Committee Note to RCFC 23 explains that bexdoe relief available is generally
confined to money damages (as is true under 8216(bg rule does not accommodate
situations redressable through declaratory anchative relief contemplated under FRCP
23(b)(1) and (b)(2)”

RCFC 23(c) requires a court to determine whethearettify a class “at an early
practicable time,” and to appoint class counselcbwysidering the same set factors
specified in Federal Rule 23(g). Like Federal R3¢ RCFC 23(c) directs the court to
send notice to putative class members once itfiesra class, informing each person of
the time and manner in which they can request &n@hy and that they may enter an
appearance through an attorney. These procedakeslbeen applied to several opt-in
class action€® including, most notablyDelpin Aponte v. United Staté$a claim arising
under the FLSA.

Delpin Apontewas initially filed in federal court, but subseqtig transferred to
the Court of Federal Clainf8. The plaintiffs were U.S. States Postal Servic&RS)
employees suing USPS on behalf of a large numba&uotnt and former employees

allegedly owed overtime pay under the FLSA. Thibstantive claim was that the

6 U.S.C.S. Claims Ct. Prec. R. 1, 2002 Advisory Cattem's Note.

I U.S.C.S. Claims Ct. R. 23, 2002 Advisory Commitiééote.

8 See Barnes v. United Staté8 Fed. Cl. 492 (2005), for an example of howeleenents of RCFC
23 are applied to a class-wide claim for premium pa

& 83 Fed. Cl. 80 (2008).
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government erred in calculating overtime pay, ladiron the “base” rate of pay rather
than the “regular” rate, as defined by 29 U.S.Q0%(e). The plaintiffs sought to amend
their pleadings to expand the putative class’s sdmgyond Puerto Rico.

The government opposed the amendment, partialthergrounds that the class
claims, which would have to be determined under RC class action rules, were
incompatible with FLSA §8216(b)’s procedures. As ttourt bluntly phrased it, “[t]he
government contends that ... the special provisafrifie FLSA do not allow for class
action lawsuits® The court rejected the argument:

The Court does not interpret the FLSA as somehow

preempting or displacing our procedures for class

actions . . . . Because our rules provide for aptpt opt-

out, class actions, the “irreconcilable differend®tween

class actions and collective actions under the FLSA

simply not present in our court. There appears donb

reason why RCFC 23 may not be used to advance FLSA

claims®?
The court thus granted the amendment seeking céatfication but limited the putative
class to Puerto Rico, as the plaintiffs first pledheir complaint.

Thus, the Rules of the Court of Federal Claims destrate that with just slight
modifications, Federal Rule 23 easily accommodB&te3A §8216(b)’s opt-in feature. In
other words, 8216(b) and the Federal Rule 23 ateimeconcilable,” for the Court of

Federal Claims provides a working example of how they conform.

IX. The Unique Posture ofMyers v. Hertz Corporatiorbemonstrates the
Inconsistencies that Can Result from Applying Diffeent Certification

Standards.
80 Id. at 86.
81 Id. at 91.
82 Id. at 91-92.
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The Second Circuit’s recent decision Myers v. Hertz Corporatidii vividly
illustrates the need for consistency between thgfication procedures of 8216(b) and
Rule 23. TheMyers plaintiffs alleged claims under both the FLSA dwelw York state
labor law. State law class claims are subjechéocertification requirements of Rule 23,
while most courts, particularly within the SecondcGit have applied the much more
lenient “conditional certification” standards to $A collective action claimsMyers is
unique, however, because the state law class clagns identical to, and derivative of,
the FLSA claims. Despite the identify of the issudgerssuggests that the same federal
court could reach different conclusions regardimg tiability of the same representative
action under Rule 23 and 8216(b). Yet, whethee@easentative action will serve the
interests of efficiency and fairness depends onntitere of the claims at issue and the
evidence that will be presented to support therdanot on whether the claims are based
on a federal statute or state statute. If two pfaces potentially yield different answers
to the question of the viability of a representataction based on the same claims, they
cannot co-exist.

The procedural background bfyersis helpful in demonstrating the potential --
even the likelihood -- that two inconsistent andtcadictory certification standards will
result in contrary and inconsistent treatment afilsr claims. Jennifer Myers was a
station manager for Hertz; she contended that shg muisclassified as an exempt
employee and that her job duties did not satisé ¢hteria for the FLSA’s executive
exemption, as Hertz asserted. She sued Hertavéatime pay under the FLSA, as well

as three New York State law provisions. The distcourt dismissed two state law

8 Myers v. Hertz Corp 624 F.3d 537 (2d Cir. 2010).
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claims, leaving only her claim under New York Lalh@w 8191. Section 191 obligates
an employer to timely pay wages, but it is silefthwespect to how much those wages
should be. The Second Circuit panel observedtieastate law claim is:

coextensive with, and derivative of, plaintiffs’ A claim.
The only reason Hertz is alleged to have violat&€18is
that it failed to pay plaintiffs the overtime wageswhich
they claim to be entitled under FLSA. . . . To madheir
8191 claim, moreover, plaintiffs will have to prown
underlying violation of FLSA and nothing more. Agsrf
damages on the 8191 claim, plaintiffs seek onlys¢ho
overtime wages to which they already claim to betled
pursuant to FLSA. In summary, plaintiffs’ state lalaim
is merely and nothing more than an alternative oektbf
seeking redress for an underlying FLSA violation.

Myers first moved the court to assist in notifyjpgtential plaintiffs of their opt-in
rights,i.e., to “conditionally certify” the case as a colleetaction. However, the district
court denied the motion. Pursuant to 8§216(b)'snifgirity” analysis, it found that a
collective action was not feasible because:

any collective action would require the Court tokea
fact-intensive inquiry into each potential plaifisf
employment situation. Thus, . . . any determima@s to
their right to overtime would require a highly

individualized analysis as to whether the dutiegyth
performed fell within that exemptidhi.

The district court noted that the problem was mn#id to plaintiff's claim, for “further
discovery cannot cure [the fact that] liability tmseach putative plaintiff depends upon
whether that plaintiff was correctly classifiedea@mpt.®°

Myers later moved to certify her state law claindemnRule 23(b)(3). The district

84 Id. at 546.
8 Id. at 544.
86 Id.
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court denied that motion as well, invoking the “lafthe case” doctrine, and refusing to
revisit the “similarly situated” findings supporgints prior decision not to certify the case
as an FLSA collective action. The district cousbaconcluded that

the plaintiffs failed to satisfy Rule 23's commatyal
typicality, and predominance requirements because t
main issue to be decided in the case, whether gatemtial
plaintiff was properly classified as "exempt" frdfbSA's
overtime guarantees, required, as [the districtrt¢chad
found earlier in the Collective Action Order, a cfa
intensive inquiry into each potential plaintiffemployment
status under the FLSAY

Thus, the district court implicitly determined th#dt employees are not “similarly
situated,” thereby precluding a collective actiorder §8216(b), they cannot satisfy the
commonality and predominance requirements of R28¢a) and (b)(3).

Pursuant to Rule 23(f), Myers appealed the clad§ication ruling to the Second
Circuit. The Second Circuit panel readily affirmiéed district court’s refusal to certify
the case under Rule 23, based primarily on thetifiés failure to establish that common
issues predominated, as required by Rule 23(b)B&sed on the record evidence of the
varied duties of station managers, the court calecithat:

the predominance requirement requires a districirtcto
consider &ll factual or legal issues,” to determine whether
the issues subject to generalized proof are more
“substantial” than those subject to individual ifrgu The
“‘conceded” issues in this case, such as whethéorsta
managers worked overtime, whether they were paid
overtime, and whether Hertz classified them as @tem
pursuant to a common policy, are clearly less sutbisi in

the overall mix of issues this case presents wioenpared

to the ultimate (contested) question the distrazirt would
have to decide in any potential class action—whethe

87 Id. at 545.
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plaintiffs werelegally entitledto the overtime they were
not paid®®
The court next considered whether it had pendepel&ate jurisdiction to review

the district court’s denial of “conditional cergétion” of the FLSA collective action.
The doctrine allows us, “[w]here we have jurisdiatiover
an interlocutory appeal of one ruling,” to exercise
jurisdiction  over other, otherwise unappealable
interlocutory  decisions, where such rulings are
“inextricably intertwined” with the order over wliicwe
properly have appellate jurisdiction, or where egwviof

such rulings is “necessary to ensure meaningfuevévof
the appealable ord&}.

The court thus decided that its jurisdiction toieawthe 8216(b) “certification” depended
upon whether that decision was integral to theidistourt’s Rule 23 decision.

In making that assessment the Second Circuit alignored the district court’s
conclusion that the case should not be certified &ule 23 class action based on its
earlier determination not to certify the case @&®lective action under 8216(b) because
individual issues predominatéd. Rather, while observing that the two-step proceds
not required by the terms of the FLSA or SupremerCdecisions, the Second Circuit
nevertheless described the procedure, around whhehdistrict courts in this circuit
appear to have coalesced,” as “sensible.” The ¢bert described the two-step procedure
and compared the “modest factual showing” standapglied at the first step of a
putative FLSA collective action, with the commonhalkand predominance standards for

certification in a Rule 23 class action. It cluded that

8 Id. at 550-51 (citations omitted)(emphasis in thgiol).

89 Id. at 552 (quotingdolmer v. Oliveira594 F.3d 134, 141 (2d Cir. 2010)).

% “[ITt is the ‘issues presented’ to this Courtifet Second Circuit stated, that must be ‘inextrigabl
intertwined’ for pendent appellate jurisdiction lte properly exercised, not the issues presentabeto
district court.”ld. at 556.
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[w]hile the two issues in this case are admittesliyilar,

we are easily able to determine here that the highe
predominance standard has not been met without
addressing whether the same evidence plaintiffe hput
forward in support of Rule 23 class certificatioaukl
satisfy the lower standard for the sending of moparsuant

to § 216(b)...*

Accordingly, the court held, the two rulings wei finextricably intertwined”:

Review of the Collective Action Order on the menitsuld
require us to determine whether the district cabused its
discretion in determining that plaintiffs had failéo make
the “modest factual showing” that potential pldisti
existed who were “similarly situated” to themselveBhat
guestion is quite distinct from the question whethe
plaintiffs have satisfied the much higher threshaitl
demonstrating that common questions of law and vialtt
“‘predominate” for Rule 23 purposes in the eventual
action??

Most disturbing, having affirmed the district cdsrtlenial of class certification

under Rule 23, the Second Circuit suggested, raseds, that a class might be certified

under FLSA §216(b):

We note, however, that our decision not to exenpe&elent
appellate jurisdiction over the Collective Actionrder
should not be taken as bearing on that order'stsnene
way or the other. Our decision today does not preve
plaintiffs from renewing their motion for the distr court

to facilitate opt-in notice for a potential FLSA lisxtive
action in this case, perhaps after further factual
investigation by plaintiffs' counsel, or after tihstrict court
allows further discovery between the parties (aisitet
lying within that court's discretion, of cours@).

Thus, instead of providing clear guidance on gguirements for certification of

8216(b) collective actions, the Second Circudécision continues to leave the door

o Id. at 556.
92 Id. at 555-56 (citations omitted).
o Id. at 557 (citations omitted).
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open to inconsistent rulings on the same issuéwaadifferent procedural devices -- one
of which contravenes the Federal Rules, therebiatig the REA.

X. Conclusion.

Suits in the U.S. district courts are governed bg Federal Rules of Civil
Procedure. In accordance with the Rules Enabliog #he Federal Rules supersede all
pre-existing procedural rules. Laws and procedemected subsequent to the Federal
Rules take precedenamly to the extenthey create an actual conflict with the Federal
Rules. As the Supreme Court has admonished, caretsimply not free to devise their
own contrary procedures.

The procedures most courts have fashioned in degidvhether to certify
collective actions under 8216(b) violate these @piles. Other than the requirement that
plaintiffs must opt-in to pursue a representativBom under 8216(b), the FLSA does not
specify any requirements or standards for certibca of an FLSA case as a
representative action. There is no other statutsnSupreme Court authority, except
Rule 23, that prescribes standards for permitt@pyesentative actions.

Nothing in the language or legislative history bétFLSA conflicts with the
procedures or requirements of Rule 23 for certilicaof a representative action. To the
contrary, the legislative history and opinions bé tSupreme Court regarding 8216(b)
indicate that its certification standards are mbénded to be more lenient. Further, the
Rules of the Federal Court of Claims, and FLSA saegeided in that court, illustrate that
the rules governing collective actions can confeoniRule 23 while still maintaining the
opt-in requirement mandated by 8216(b). Based Ibofathese factors, there is no
rational justification for federal courts to contento apply certification procedures in

FLSA collective actions that conflict with the FedkERules.

33



