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CFPB’s Nonbank Supervision Program 

On January 5, 2012, the CFPB announced the launch of the agency’s nonbank supervision 

program.  The CFPB noted that the program will include individual examinations, as well as 

ongoing reporting by nonbank financial services companies in certain specific markets, 

regardless of size, and companies that meet the definition of a larger participant in other markets. 

The CFPB explained that the examinations will have the following key aspects:  1) advance 

notice of an exam will be provided to the regulated entity, as well as regular status updates; 

2) examinations will be risk-based, in that the CFPB will target companies for examination based 

upon their size, product mix and adequacy of supervision by state regulators; 3) examiners will 

review the “entire life cycle” of a product through interviews with personnel and by observing 

operations; and 4) compliance policies, procedures, controls, and systems will be an “important 

component” of the examination.   

The CFPB subsequently published examination manuals for specific nonbank entities, such as 

mortgage originators, payday lenders and consumer reporting larger participants. 

Proposed Risk-Based Supervisory Rules for Nonbanks 

On May 25, 2012, the CFPB published a proposed rule to establish supervisory authority over 

nonbank covered entities who pose a risk to consumers.  The rule is intended to act as a catch-all, 

and subject nonbank financial services providers who are not otherwise covered to the CFPB’s 

jurisdiction over mortgage providers, private student loans, payday lenders or larger participants.   

Pursuant to the proposed process, the CFPB would provide a nonbank financial services provider 

with notice that the CFPB believes the provider is engaging in activities that pose a risk to 

consumers.  The nonbank entity would then be able to respond in writing and, at the company’s 

request, through an oral response via a telephone conference call.  The CFPB noted that the 
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designation process would be informal, and no formal discovery or witnesses would be 

permitted. 

The proposed rule also provides that in lieu of participating in the notice and hearing process, a 

non-bank financial services provider also would be able to either:  1) execute the consent 

agreement that comes attached to the CFPB’s notice; or 2) consent to the CFPB’s supervisory 

authority and begin negotiating the terms of supervision.  A final rule has yet to be issued on this 

topic. 

Larger Participant Rule on Consumer Reporting Market 

On July 16, 2012, the CFPB issued its first larger participant rule, defining larger participants of 

the consumer reporting market.  The final rule subjects larger participants in the consumer 

reporting markets to the supervisory authority of the CFPB.  As noted in the rule, once an entity 

becomes subject to the CFPB’s supervision, the CFPB can:  1) examine all of the entity’s 

activities for compliance with all federal consumer financial laws—not just those activities that 

subjected the entity to supervision; and 2) assess the risks posed to consumers by any activities 

of the entity, not just the consumer reporting activities that subjected the entity to CFPB 

supervision. 

The rule defines “larger participant” broadly, aggregating annual receipts among affiliated 

entities and triggering supervision at a $7 million annual receipt threshold.  And, once triggered, 

larger participant status remains regardless of any change in circumstances for at least two years 

from the first day of the year in which the person became a larger participant.  “Consumer 

reporting” is also defined broadly, and includes “collecting, analyzing, maintaining, or providing 

consumer report information or other account information used or expected to be used in any 

decision by another person regarding the offering or provision of any consumer financial product 

or service.”  As a result, the CFPB’s definition of “consumer reporting” subjects more types of 

entities to supervision than those that are subject to the Fair Credit Reporting Act. 

According to the CFPB, the agency plans to follow up on this proceeding with subsequent 

proposals to supervise other types of nonbank financial institutions, such as prepaid card issuers, 

money transmitters and check cashers. 

Guidance on Marketing of Credit Card Add-On Products 

On July 18, 2012, in conjunction with its enforcement order against Capital One Bank alleging 

improper sales practices by Capital One’s service providers in connection with the marketing of 

credit card add-on products, the CFPB issued a compliance bulletin for credit card issuers on the 

marketing of add-on products.  The title of the bulletin relates solely to card products; however, 

its opening footnote directs all institutions to consider the guidance when offering similar add-on 

products in connection with other forms of credit and deposit services. 

The bulletin reminds issuers and service providers that “[u]nder the [Dodd-Frank Wall Street 

Reform and Consumer Protection Act (“Dodd-Frank Act”)], it is unlawful for any provider of 

consumer financial products or services or a service provider to engage in any deceptive act or 
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practice.”  The bulletin then notes “[i]t is also unlawful for any person to knowingly or recklessly 

provide substantial assistance to a covered person or service provider” in violation of these 

prohibitions.  The bulletin’s discussion of deceptive practices, although unclear, provides some 

insight into how the CFPB will evaluate disclosures, including those related to add-on products.  

Specifically, the CFPB indicates that it will consider:  1) whether disclosure statements are 

prominent enough for a consumer to notice them; 2) whether disclosures are presented in an 

easy-to-understand format that does not contradict other terms in the package, and at a time when 

the consumer’s attention is not distracted elsewhere; 3) whether the disclosure information is in a 

location where consumers can be expected to look; and 4) whether the disclosure information is 

in close proximity to the claims it modifies. 

The CFPB also states that “[i]nstitutions supervised by the CFPB should take steps to ensure that 

they market and sell credit card add-on products in a manner that limits the potential for statutory 

or regulatory violations and related consumer harm.”  Specifically, the CFPB recommends 

“steps” for card issuers that focus on ensuring:  1) the accuracy of marketing materials; 2) the use 

of proper enrollment procedures, including through an examination of employee compensation; 

and 3) vendor adherence to scripts and manuals. 

The bulletin’s expectations section outlines key compliance elements card issuers should 

consider when developing their add-on programs, including:  1) written policies and procedures 

to ensure compliance with applicable law; 2) periodic quality assurance reviews, including a 

review of training materials and scripts, and real-time monitoring and recording of telemarketing 

and customer service calls in their entirety; 3) independent audits of credit card add-on programs, 

including audits of affiliates and third-party service providers that perform marketing and sales 

functions; 4) effective channels to receive, investigate and resolve consumer complaints; and 5) a 

comprehensive training program for all employees involved in the sale of add-on products. 

The bulletin warns that the CFPB “will continue to closely review the operations of the credit 

card issuers and service providers … and to assess whether additional supervisory, enforcement, 

or other actions may be necessary to ensure … a fair, transparent, and competitive [market].”   

Proposal to Amend Credit Card Ability-to-Pay Requirements 

Background.  Questions continue to arise regarding the ability-to-pay provisions of Regulation Z, 

including questions regarding 1) information provided by a consumer in response to a request, on 

an application form or otherwise, for household income versus stated income; and 2) the 

information that can be used by an issuer to satisfy the ability-to-pay requirements.  In addition, 

while language of the Credit Card Accountability Responsibility and Disclosure Act (“CARD 

Act”) is clear, there have been divergent agency interpretations concerning whether there are 

different standards for consumers age 21 and under and consumers over 21. 

Although members of Congress and others expressed concern that a rule limiting an issuer’s 

ability to use household income would reduce access to credit, particularly for military spouses 

and other spouses who do not work outside the home, the Federal Reserve Board still issued 

amendments to Regulation Z restricting the ability-to-pay provisions.  Specifically, existing 



 

4 
dc-714747  

  

Regulation Z requires an issuer to consider a consumer’s independent ability to make the 

required payments on a credit card account, regardless of the consumer’s age. 

CFPB Proposed Rule.  On November 7, 2012, the Consumer Financial Protection Bureau 

(“CFPB”) published a proposed rule (“Proposed Rule”) to amend the Regulation Z ability-to-pay 

requirements.  CFPB Director Cordray stated that the CFPB is “proposing common-sense 

changes that would facilitate credit access for spouses or partners who do not work outside the 

home.”  The CFPB also stated that it “believes that § 1026.51(a) [of Regulation Z], as currently 

in effect, may unduly limit the ability of certain individuals who are 21 or older to obtain credit 

and is proposing amendments to Regulation Z that it believes are more consistent with the plain 

language and intent of the [CARD] Act.” 

The CFPB Proposed Rule would amend Section 1026.51(a) in two ways.  First, the Proposed 

Rule would remove all references to the “independent” ability to pay, as that requirement 

currently applies to applicants who are 21 or older.  Second, the Proposed Rule would amend 

Section 1026.51(a)(1)(ii) to allow credit card issuers to consider income and assets to which an 

applicant who is 21 or older has a “reasonable expectation of access.”   

The Proposed Rule explains, however, that the CFPB “is retaining . . . existing guidance 

regarding requests by issuers for ‘household income,’” which requires an issuer to obtain 

additional information about an applicant’s income when an applicant is asked to “provide 

household income.”  The Proposed Rule expressly does not equate the concept of a “reasonable 

expectation of access” with the phrase “household income.”  Nor does the Proposed Rule address 

modeled income or industry concern about asking for income at the point of sale. 

Industry members submitted comment letters supporting the CFPB’s Proposed Rule and 

encouraging the CFPB to finalize the rule promptly.  A final rule is expected shortly. 

Request for Information on the CARD Act and the Credit Card Market 

CFPB Request for Information.  On December 19, 2012, the CFPB announced it was requesting 

public comment regarding the impact of the CARD Act, as required by Section 502(a) of the 

CARD Act.  CFPB Director Cordray stated that the CFPB seeks to “understand how the credit 

card market is working in practice and how the CARD Act changes have affected consumers and 

credit card issuers.”  The CFPB indicated that the information collected during the comment 

period will form the basis of a CFPB report to Congress, and will be used to “inform future 

policy decisions” by the CFPB. 

Comments Submitted.  Several industry groups, consumer groups and other market participants 

responded to the CFPB’s request for comment.  One industry group provided the results of a 

recent market study showing that the CARD Act and other related regulatory efforts have 

resulted in an increase in credit card interest rates and a decrease in the availability of credit.  

Based on the study, subprime borrowers appeared to be among those most adversely impacted by 

the CARD Act. 
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Another comment letter, submitted on behalf of several interested credit card issuers and 

retailers, highlighted specific CARD Act impacts on credit card market practices.  The letter 

described how the CARD Act has led to a reduction or elimination of popular card-related 

features, including account upgrades, interest rate waivers and rebates and balance transfers.  The 

letter also identified several ongoing operational requirements that imposed burdens on issuers 

but did not appear to provide corresponding benefits for consumers.   

Streamlining Credit Card Agreements 

CFPB Prototype Agreement.  In 2011, the CFPB released a two-page draft of what it described 

as a “prototype” credit card agreement in connection with its “Know Before You Owe” 

campaign and invited public comment.  The CFPB stated that simplifying credit card agreements 

is one of its priority policy initiatives.  While use of the agreement by credit card issuers would 

initially be optional, the CFPB stated that the agreement is intended to ensure that consumers 

understand the pricing, risks and terms of the credit card.  The prototype agreement is generic in 

many respects, and omits important detail about fundamental aspects of the credit card 

relationship.  The prototype agreement also omits definitions of key terms, instead incorporating 

the definitions of specific underlined terms by reference to a glossary that is available online or 

by requesting a printed copy by phone. 

Comments Submitted.  Industry representatives submitted comments to the CFPB urging the 

CFPB to shift the focus away from the underlying credit card account contract.  The purpose of a 

contract is to memorialize a binding agreement between two or more persons or entities in which 

there are specific terms and a promise to perform specified obligations in return for a valuable 

benefit known as consideration.  Industry representatives emphasized that altering the underlying 

contractual agreement between an issuer and the consumer would create undue litigation risk for 

issuers.  Industry representatives urged the CFPB to consider alternatives that are more likely to 

effectively enhance consumer understanding, but without unduly exposing issuers to increased 

legal risk, such as a summary of account terms or increased consumer education.   

CFPB Review of Prepaid Cards 

CFPB Advance Notice of Proposed Rulemaking.  On May 24, 2012, the CFPB published an 

advance notice of proposed rulemaking (“ANPR”) seeking comment, data and information 

concerning general-purpose reloadable prepaid cards (“GPR cards”).  The CFPB said it plans to 

use the information gathered in connection with the ANPR to determine whether to extend the 

consumer protections of Regulation E, which implements the Electronic Fund Transfer Act 

(“EFTA”), to GPR cards.  The CFPB expressed concern that consumers may not be aware that 

GPR cards do not have protections commensurate with those of other products, such as bank-

issued debit cards and credit cards.  The CFPB indicated it is focused on four broad categories of 

information:  1) regulatory coverage of GPR cards by some or all of the provisions of Regulation 

E; 2) product fees and disclosures; 3) product features; and 4) other information on GPR cards. 

Comments Submitted.  Industry members commented that a one-size-fits-all approach to GPR 

card regulation is not appropriate, and that if the CFPB determines that GPR card regulation is 

necessary, the CFPB should take into consideration the unique and distinct features of various 
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types of GPR cards and should use a “lite” version of Regulation Z.  Any rule should be 

narrowly focused on covering conventional, consumer GPR cards.  In addition, the CFPB should 

expressly permit disclosures to be delivered “electronically” or “in writing.” 

Campus Prepaid Card Inquiry 

CFPB Request for Information.  On February 5, 2013, the CFPB published a notice and request 

for information on the topic of campus financial products, such as student identification cards 

that double as prepaid cards used to access scholarships and other financial aid, and to access 

school-affiliated bank accounts.  The CFPB requested input on issues including:  1) what 

information schools share with financial institutions when they establish these relationships; 

2) how campus financial products are marketed to students; 3) what fees students are being 

charged to use these products; 4) how schools set up marketing agreements with financial 

institutions; and 5) student experiences using campus financial products in their day-to-day lives. 

Comments Submitted.  Industry members submitted comments describing how debit cards and 

GPR cards have come to address a specific need of students resulting from the CARD Act by 

offering students and their parents the same transactional convenience as credit cards, without 

the use of credit.  The comment letter also describes the current federal laws and regulations that 

provide protections for bank-issued debit cardholders and GPR cardholders.  The commenters 

discouraged the imposition of restrictions on product terms and conditions, including those 

related to product pricing.  Instead, commenters recommended that the CFPB consider whether 

current disclosures for debit cards and GPR cards offered to students are sufficiently transparent 

to allow students and their parents to understand the products’ features and fees. 

CFPB Prepaid Preemption Determination 

On April 25, 2013, the CFPB published a determination to preempt a provision of the Tennessee 

unclaimed property escheat law as being inconsistent with the EFTA, as implemented by 

Regulation E.  The Tennessee determination follows an August 2012 CFPB notice of intent to 

make such a determination.  Comment letters submitted in response to the notice of intent stated 

the Tennessee and Maine escheat laws are inconsistent with the expiration date provisions of 

Regulation E and asked that the laws be preempted to the extent of the inconsistencies.  

Specifically, the laws of these states require a card issuer to escheat funds after two years of 

inactivity, whereas Regulation E requires availability for five years. 

The CFPB acknowledged that Tennessee law is inconsistent, and concluded that the 

inconsistency could be remedied if gift card issuers were no longer allowed to refuse to honor 

gift cards from Tennessee consumers for the entire five-year Regulation E availability period, 

even after transferring funds to the state.  The CFPB also concluded that Maine law is not 

inconsistent, based on an informal statement from the Maine treasurer that state law requires a 

gift card issuer to honor a consumer’s gift card, even after the issuer has transferred unclaimed 

funds to the state.  The determination essentially requires gift card issuers who conduct business 

in Maine and Tennessee to pay the value of the funds twice—first by escheating the funds to the 

state, and second by making the same funds available to the cardholder. 



 

7 
dc-714747  

  

Rulemaking vs. Enforcement Actions 

For Fiscal Year 2013, the CFPB has 1,214 employees; of those, approximately 47% work on 

supervision, enforcement, and fair lending issues, and approximately 10% work on research and 

rule writing.  The CFPB recently stated that it projects that “[m]ore than 40% of the growth in 

staff over the next two fiscal years will support Supervision, Enforcement, and Fair Lending 

activities, including the continued build out of a regional examination workforce.”  CFPB 

enforcement personnel are embedded in nearly every supervision and examination team, and the 

CFPB is coordinating its enforcement efforts with federal banking regulators and state officials. 

It appears that the CFPB may prefer to enforce unfair, deceptive or abusive acts or practices 

allegations rather than propose compliance rules.  A particular financial product or service may 

comply with the relevant statute and implementing regulations, but the CFPB may seek changes 

anyway because of a perceived harm to consumers.   

According to the Dodd-Frank Act, the CFPB is subject to the Administrative Procedure Act 

(“APA”), but the use of “guidance” apparently enables the CFPB to sidestep the APA.  The 

simultaneous release of the CFPB’s compliance bulletin for credit card issuers on the marketing 

of add-on products with its enforcement order against Capital One Bank, and the highly 

substantive nature of the guidance contained therein, have drawn criticism that the CFPB is using 

guidance bulletins to issue de facto rules, sidestepping the formal rulemaking process 

contemplated by the APA.   

 

An enforcement order by the CFPB entails ongoing CFPB involvement—review and non-

objection—in every aspect of a company’s ongoing retail programs.  Penalties obtained by the 

CFPB in connection with its enforcement orders fund CFPB’s consumer outreach efforts. 

 

 


