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Lawsuits Should Not Be a Free-For All
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Today, anyone can sue anyone else, regardless of how ridiculous the claim may be. But it wasn't always
like this.

alwright1/Flickr

The cornerstone of fair government and ordered liberty is "due process of law": the state must define legal
obligations in advance and apply them even-handedly. That principle is under assault today from an
unusual source: the federal courts. An obscure change to a procedural rule in 1938 delegated to any
private person the absolute right to commandeer the power of the state to issue an official court order (a
"summons") to any other person to stop whatever they are doing and report to court to spend time and
money defending against any charges, no matter how bogus, regardless of whether they have any basis in
either law or fact.

Today anyone may sue anyone over anything: the fleeing felon who breaks in, takes hostages, and then
sues his victims for allegedly violating their oral contract to hide him from the police; the convict who sues
the makers of baking soda for failing to warn it is illegal to use their product to make crack cocaine; the
D.C. administrative law judge who sues his dry cleaners for $54 million for losing his pants (and thereby
imposes over $100,000 in legal expenses on the store's Korean-born owners).

Some examples may be amusing, but the problem is not. Millions of dollars a year are spent defending
against lawsuits that never should have been brought. For example, when several states enacted a
requirement that a doctor has to sign a paper saying that someone is actually sick, asbestos lawsuits
dropped by an average of 90 percent.

The consequences of abrogating judicial quality control over lawsuits are not just economic; social
interactions are also poisoned by the threat that one might be sued over almost anything. Nearly 80
percent of middle and high school teachers have been threatened with lawsuits or accused of rights
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violations by students. That threat is always in the back of your mind when you stand up in front of a
class. As Ben Stein puts it, "In this country, the system of laws is such that a trial lawyer can say any
damned thing in a claim letter -- any fantasy, however fictitious -- send it off, and next thing you know,
you are shelling out time and money defending yourself against a fantasy. It is a nightmare, only it's real."

It was not always so. Our founders refused to delegate the fearsome power
to summon others to court into private hands. When they created the
federal courts, they specifically provided in the 1792 Process Act that every
court order, including the writ of summons ordering someone to answer

civil charges, had to be signed off on by a judge. Throughout the 18th and

19th centuries this federal law was understood as keeping court orders,
including the writ of summons in civil cases, "under the immediate
supervision and control of the court," in the words of a 1884 federal circuit
court. The practice was for the lawyer and the plaintiff to appear before the
judge, or the clerk of court, and explain the grounds on which he wished to
bring a lawsuit. The court would review the proposed lawsuit and decide whether it was plausible enough
to compel the defendant to respond. If it wasn't, the judge would dismiss the case right then and there,
without requiring the defendant to spend time and money responding, and the disappointed would-be
litigant could appeal.

Today we still follow that traditional procedure of preliminary judicial review for reasonableness before
intruding on someone's privacy in most other situations. Government agencies are required to have a
judge review a subpoena before you are required to answer it; the police have to get a warrant from a
judge before they can search your property except in exigent circumstances; a judge must review a
summons in a criminal case before it is issued; and federal judges must review every case brought by a
poor person who cannot afford to pay the filing fee before issuing a summons. The only exception where
we allow state power to be exercised privately without any judicial quality control is in summoning
someone to answer civil charges if the plaintiff can afford to pay the filing fee (currently $350).

Worse yet, the state's power to compel someone to answer civil charges is typically being exercised by
someone with a personal financial interest in imposing costs to coerce settlement; no judge could issue a
court order if he or she stood to profit from it.

In an article in the July 2012 issue of the Florida Law Review, I argue that our current practice of issuing
court orders without any effort to verify that it is reasonable to do so is unconstitutional as an
unreasonable seizure, a violation of due process, and an illegal delegation of government power to private
citizens.

Whether or not I am right on the constitutional law, it is time to go back to the practice of judicial quality
control over lawsuits that governed us for 150 years, from the Revolution until the 1938 Federal Rules of
Civil Procedure allegedly "superseded" the 1792 Process Act. As the Supreme Court recognized in 2007, "it
is costly to answer charges." As a result, settlement value can be created by ordering the person sued to
spend money defending themselves, whether or not claims are valid. The practice of filing "strike suits" to
manufacture value by coercing settlements to avoid the costs of litigation is particularly egregious in
America; we are one of only three countries in which those who bring invalid lawsuits do not reimburse a
substantial portion of the costs that they have wrongfully imposed on others.

Judge Learned Hand once wrote that being sued was a calamity to be dreaded above all others short of
sickness and death. It is time to insure that those persons and corporations rich enough to pay the filing
fee can no longer visit this calamity on anyone they choose without any judicial supervision.
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Perhaps those who bring a suit which is dismissed as "frivolous" should be required to pay all costs of the
defendant plus a fine -- if there was some real consequence for bringing such lawsuits, the incidence could
be reduced.

In other words don't count on people to "do the right thing" -- make it in their financial best interest to do
the right thing.

Your solution pretty much already exists. If a suit is found to be frivolous, the usual rule now is that the
person bringing the suit is assessed the other side's legal fees and costs. The lawyer bringing the suit is
also subject to sanctions.
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On the other hand, judges are reluctant to find a claim truly frivolous.

The professor doesn't know what he's talking about and his proposal that a judge should review
proposed orders makes no sense, since judges do that now. If he means that judges should review an
initial complaint for frivolousness, we'd need to reverse decades of pleading rules and get lots more
judges.
I believe Mr. Elliot used to be EPA general counsel.

You're just wrong that judges "do that now."  Read the full article in the Florida Law Review
http://papers.ssrn.com/sol3/pa... which cites many cases and treatises that judges are NOT
currently permitted to dismiss cases prior to service, for example 
Dear v. Rathje, 485 F.2d 558 (7th Cir. 1973).  Also, I've practiced law in the federal courts for 35
years and have never seen a judge do it, and I've presented the idea to the federal judges on the
Rules Advisory Committee and none of them takes the view that they "do that now" (except in in
forma pauperis cases).  So you actually are the one who doesn't know what he is talking about --
despite not being a professor.  The language about judges reviewing and testing summons was
explicitly "superseded" by the 1937 Advisory Committee note for Rule 4 and removed from the
U.S. Code in 1998, also all discussed in the full article, which you obviously haven't bothered to
read.

I did read the article. You suggest that before any civil summons is issued, a federal judge or
magistrate should scrutinize the complaint and potentially interrogate the plaintiff or her
lawyer as to the basis for the suit. I suggest that would represent a massive waste of time for
very little benefit. It would also inevitably require more detailed pleading, which you correctly
point out is not particularly useful to the process.

My reference to court orders was a response to your  statement:  "our current practice of
issuing court orders without any effort to verify that it is reasonable to do so...." If you want
to consider issuance of a summons a court order, I suppose I can agree, but in general, when
a court issues an order it is signed by a judge. I did point out that "If he means that judges
should review an initial complaint for frivolousness, we'd need to reverse decades of pleading
rules and get lots more judges." I stand by that statement.

More substantively, your claim that responding to a civil complaint is violative of the Fourth
Amendment is a stretch. In your article, you state:
 "The government could not obtain a warrant to search your home, in many ways a much
lesser intrusion on your privacy than making you a defendant in a lawsuit, based solely on
the uncorroborated claims of a single informant who had not been shown to be credible.
Rather, except in exigent circumstances, an independent judicial official must verify that the
facts provide a substantial basis to credit the informant‘s story. Yet the Federal Rules do not
impose a similar minimal requirement of reasonableness before someone‘s time and property
are seized by the government via an order of summons to appear in a civil case."

Being required to respond to a complaint is hardly a seizure of property. Having uniformed,
armed officers coming to my home and searching it would, for me and I suspect most people,
be a significantly more intrusive process than receiving a summons in the mail, the usual
process in federal litigation. Rule 4 (d)

As to your lack of faith in Rule 11, it may be that most of us take our responsibilities seriously
and thus avoid bringing cases that shouldn't be brought. Here's a suggestion: Look at the last
100 cases filed in your local US district court and ask yourself whether any of them would be
subject to being stricken under your procedure. I suspect the answer would be no. Are there
some frivolous cases? Sure, but not many and we have Rule 11 and other sanctions available
if necessary. Your proposal would have the effect of substantially increasing the potential cost
on plaintiffs who might be required to appear and argue against what would amount to a
motion to dismiss brought by a judge.
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I agree with you, and in the full article I make clear that awarding full costs retroactively is an
acceptable alternative to judicial review pre-service.  "Alternatively, if courts do not want to bother to
assure
themselves of the reasonableness of lawsuits before ordering people to
spend time and resources answering them, we should routinely make
whole those who are sued without sufficient justification by awarding
the full costs imposed retroactively."  http://papers.ssrn.com/sol3/pa...     The problem is that we
experimented with mandatory financial sanctions for frivolous cases from 1983 to 1993 and most
judges have concluded it was a disaster.  See footnote 57: "From 1983 to 1993, the Federal Rules of
Civil Procedure experimented with
mandatory imposition of sanctions under Rule 11. Most commentators agree that this
experiment with mandatory financial sanctions for frivolous cases and motions was a disaster,
see William W. Schwarzer, Rule 11 Revisited, 101 HARV. L. REV. 1013 (1988), and therefore
anything like it is unlikely to be tried again soon."  Thus, it is time for Plan B.
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