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Recent Significant CFPB Activities
The Consumer Financial Protection Bureau (CFPB) had a busy holiday season, ending 
2012 and beginning 2013 with a flurry of activity involving several key initiatives mandated 
by the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act). 
This advisory summarizes the CFPB’s recent significant activities.

First, underscoring its focus on the fair lending laws, on December 6, 2012, the CFPB 
published its first annual Fair Lending Report and announced that it had entered into a 
Memorandum of Understanding with the U.S. Department of Justice (DOJ) regarding 
fair-lending enforcement. Second, on December 13, the CFPB announced a proposed 
policy to allow companies to test new consumer disclosures on a case-by-case basis 
without the risk of supervisory criticism. Third, on December 19, the CFPB announced 
that it is seeking public comment on how the Credit Card Accountability Responsibility 
and Disclosure Act (CARD Act) has impacted consumers and the credit card market. 
Additionally, on December 21, 2012, the CFPB announced its first joint enforcement 
action with state attorneys general, and on the same day it issued proposed revisions 
to its remittance rule regarding disclosures that must be given in connection with 
international funds transfers. Finally, on January 9, 2013, the CFPB issued its long-
anticipated qualified mortgage rule, under which lenders are presumed to have complied 
with the ability-to-repay rule of the Dodd-Frank Act if they issue a “qualified mortgage” 
as defined in the regulation.

I. Fair Lending Developments
A. Memorandum of Understanding with the Department of Justice

The Equal Credit Opportunity Act (ECOA) makes it illegal for creditors to discriminate 
against credit applicants based on race, color, religion, national origin, sex, and age, 
among other factors. While historically DOJ has had sole authority to initiate court actions 
to enforce ECOA, the Dodd-Frank Act granted the CFPB its own independent authority to 
do so. In order to coordinate their fair-lending enforcement activities and avoid duplication 
of efforts, DOJ and the CFPB entered into a Memorandum of Understanding (MOU) in 
December describing how the two agencies would share their fair-lending responsibilities. 
Specifically, the MOU provides the following framework for (i) sharing information and 
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preserving its confidentiality, (ii) joint investigations and 
coordination, and (iii) referrals and notifications between 
the CFPB and DOJ:

 � Sharing information and preserving its 
confidentiality. The CFPB and DOJ will share 
non-public information in matters that the CFPB 
refers to DOJ, in joint investigations under ECOA, 
and in coordinating fair-lending enforcement. 
The MOU provides that the CFPB and DOJ 
will treat all non-public shared information as 
confidential and establishes the permissible uses 
and strict confidentiality protections for this shared 
information.

 � Joint investigations and coordination. The CFPB 
and DOJ will seek to collaborate on investigations 
and conduct joint investigations of entities where 
appropriate. Following joint investigations, they 
will consult to determine whether multiple or joint 
actions are necessary or appropriate. They will 
also meet regularly to discuss pending fair lending 
investigations and coordination opportunities.

 � Referrals and notifications. The CFPB will refer 
matters to DOJ when it has reason to believe that a 
pattern or practice of lending discrimination exists. 
Because a referral to DOJ does not affect the 
CFPB’s authority to take independent enforcement 
action, the MOU establishes procedures for the 
two agencies to coordinate efforts. The CFPB 
and DOJ also agree to notify each other at key 
stages of enforcement, such as the opening of an 
investigation or filing of a lawsuit.

A copy of the MOU is avai lable at ht tp: // f i les.
consumerfinance.gov/f/201212_cfpb_doj-fair-lending-
mou.pdf.

The MOU states that the sharing of non-public information 
pursuant to the MOU does not constitute public disclosure 
and does not constitute a waiver of confidentiality, the work 
product doctrine, or other applicable privileges, including 
the examination, deliberative process, law enforcement, 

or common interest privilege. Recently enacted legislation 
guarantees that providing privileged information to the 
CFPB, whether directly or through a federal bank regulatory 
agency, will not waive any privilege with respect to third 
parties. It remains to be seen, however, whether courts 
will agree that the subsequent disclosure of non-public 
information by the CFPB to DOJ pursuant to the MOU will 
not waive any applicable privileges.

B. Fair Lending Report
The CFPB’s first annual Fair Lending Report describes the 
CFPB’s fair lending activities during its first year, including 
the following:

 � Establishment of the Office of Fair Lending and 
Equal Opportunity, which will lead the CFPB’s fair 
lending efforts;

 � Commencement of the CFPB’s fair lending 
supervision program, and completion of fair lending 
reviews at numerous financial institutions, ranging 
from assessments of the institutions’ fair lending 
compliance management systems to reviews of 
products or activities that may pose fair lending 
risks to consumers;

 � Commencement of the CFPB’s fair lending 
enforcement program, and initiation of a number of 
fair lending investigations, including matters arising 
from the CFPB’s supervisory authority and joint 
investigations with other federal agencies;

 � Ongoing work on amendments to Regulation C, 
which implements the Home Mortgage Disclosure 
Act, and planning for amendments to Regulations 
B and Z, which implement ECOA and the Truth in 
Lending Act, respectively; and

 � Completion of an empirical study and report to 
Congress addressing various fair lending issues 
related to private education loans, such as the use 
of cohort default rates.

A copy of the repor t is available at ht tp:// f i les.
consumerfinance.gov/f/201212_cfpb_fair-lending-report.
pdf.
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reasonably necessary for sound testing, provide a reasonable 
justification for expecting the potential improvements, and 
provide a method for testing whether the improvements are 
attained. It would also be required to identify any third-party 
vendors that will participate in the trial disclosure program 
and commit to sharing the results of the trial with the CFPB.

In approving a proposed trial disclosure program, the CFPB 
will consider many factors. Perhaps the most significant 
factor is the program’s ability to assist the CFPB in creating 
policies that will enhance consumers’ “understanding of the 
costs, benefits, and risks associated with consumer financial 
products or services.”4 Upon approval of the trial disclosure 
program, the CFPB will delineate the terms and conditions 
of the trial program and publish notice of the approved trial 
disclosure program on its website.

B. Comments on the Proposal
The CFPB has requested feedback concerning all aspects 
of its new policy. Financial institutions may want to request 
clarification on the CFPB’s ability to revoke an approved 
waiver and whether a violation may result in enforcement 
penalties or the retroactive revocation of the safe harbor. It 
may also benefit companies to seek more guidance on the 
nature of the data necessary to substantiate that a proposed 
disclosure’s improvements will be realized.

III. Request for Comment on the CARD Act
On December 19, 2012, the CFPB announced that it was 
seeking public comment on how the CARD Act had affected 
consumers of credit card products and the business practices 
of credit card issuers. In conjunction with the announcement, 
the CFPB posted a Request for Information Regarding Credit 
Card Market (Request) on its website. Comments are due by 
February 19, 2013.

The CARD Act was enacted in May 2009 mainly to regulate 
the terms and conditions of consumer credit cards through 
amendments to the Truth in Lending Act (TILA). Before the 
enactment, TILA had required disclosures to consumers but 
generally had not restricted substantive terms of credit cards. 
As summarized in the Request, the CARD Act imposes 

4 77 Fed. Reg. 74627.

II. Policy to Encourage Trial  
Disclosure Programs

On December 13, 2012, the CFPB requested public comment 
on its Policy to Encourage Trial Disclosure Programs.1 The 
proposed program will be a part of Project Catalyst, a 
new initiative, launched by the CFPB in November, that is 
designed to “advance consumer-friendly innovation” in the 
financial services market. The trial disclosure program would 
implement Section 1032(e) of the Dodd-Frank Act, which 
grants the CFPB authority to permit covered companies to 
research and develop innovative disclosures and test them 
in the market while enjoying a safe harbor or waiver that 
would “deem” the company “in compliance with,” or “exempt 
from,” current disclosure laws.2

Companies may use the program to suggest improvements 
to the CFPB’s existing model disclosure forms, propose 
changes to delivery mechanisms, or recommend the 
replacement or elimination of existing disclosure requirements 
and model forms. The CFPB has stated that it intends to 
use the information produced in these trials to “create more 
effective disclosure rules and practices.”3 The CFPB has 
also indicated that it believes the new program is consistent 
with its goal to provide consumers with clear and accurate 
information to make better financial decisions.

A. Eligibility and Approval Process
To be eligible to participate in the trial disclosure program, 
a company must meet certain requirements. For instance, a 
company must describe the trial disclosure and explain how 
the suggested change will improve existing disclosures. The 
company must place an emphasis on how the new disclosure 
will enhance consumer understanding or cost-effectiveness.

The company would also be required to submit data 
identifying the duration and scope of the trial disclosure 
program, including the location and demographics of the 
consumer population involved in the trial. In addition, the 
company must substantiate why those characteristics are 

1 Policy to Encourage Trial Disclosure Programs; Information Collection, 
77 Fed. Reg. 74625 (Dec. 17, 2012).

2 Dodd-Frank Act § 1032(e)(2).
3 77 Fed. Reg. 74626. 
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impact of the CARD Act on the consumer credit card market.

Section 502 requires the CFPB to either propose new or 
revised regulations or interpretations relating to consumer 
credit cards or state the reason why the CFPB determines 
that new or revised regulations are not necessary following 
the review. Therefore, persons interested in the factors 
enumerated above should consider the possibility of CFPB 
rulemakings in deciding whether and how to respond to the 
Request.

IV. Payday Loan Debt Solution Joint Action
On December 21, 2012, the CFPB concluded its first 
joint litigation with state attorneys general to enforce 
consumer financial laws. The United States District Court 
for the Southern District of Florida entered a stipulated final 
judgment and order (Order) between defendants Payday 
Loan Debt Solution, Inc. (PLDS), and PLDS’ president, and 
plaintiffs including the CFPB, Hawaii, New Mexico, North 
Carolina, North Dakota, and Wisconsin. The Order found 
that PLDS marketed debt-relief services to consumers to 
settle their outstanding payday loan balances. According to 
the Order, PLDS promised consumers that it would seek to 
renegotiate or settle the outstanding payday loan debts and 
charged fees in advance of settling consumers’ debts. The 
debt settlement advance fees were found to be violations 
of the Telemarketing and Consumer Fraud and Abuse 
Prevention Act, as well as the state plaintiffs’ respective 
consumer protection statutes.

The Order imposes several injunctive, monetary, and 
supervisory penalties upon PLDS and its president. PLDS 
and its president are enjoined from charging any further 
fees in advance of providing debt-relief services and are 
permanently enjoined from providing any debt-relief services 
within the states of Hawaii and North Carolina. PLDS must 
also pay restitution of US$100,000 to the CFPB on behalf 
of consumers who were charged fees but received no 
debt-relief services. PLDS must pay a separate civil money 
penalty of US$5,000, which the CFPB acknowledges as 
being reduced because PLDS and its president immediately 
ceased their conduct and cooperated with the investigation 
related to the lawsuit. PLDS and its president must continue 

limitations on interest rate increases, penalty fees, and 
overlimit fees; prescribes certain requirements for payment 
processing and monthly statements; requires the issuer to 
consider the consumer’s ability to repay; and restricts on-
campus marketing of credit cards.

After the enactment of the CARD Act, the Board of Governors 
of the Federal Reserve System (Federal Reserve) amended 
its Regulation Z to implement the TILA amendments made 
by the CARD Act. The CFPB assumed TILA rulemaking 
authority from the Federal Reserve on July 21, 2011 under 
the Dodd-Frank Act. It has reissued the amended Regulation 
Z as its regulation implementing TILA.

Section 502 of the CARD Act requires the Federal Reserve 
to conduct a review of the consumer credit card market every 
two years and solicit public comment as part of the review. 
This responsibility has been transferred to the CFPB under 
the Dodd-Frank Act. In the Request, the CFPB invites the 
public to answer questions listed under the following seven 
topics, which Section 502 of the CARD Act requires the 
CFPB to include in its review:

1. How the terms of credit card agreements and the 
pricing, marketing, and underwriting practices of credit 
card issuers have changed;

2. The effectiveness of disclosure of terms, fees, and other 
expenses of credit card plans;

3. The adequacy of protections against unfair or deceptive 
acts or practices relating to credit card plans;

4. Whether the implementation of the CARD Act has 
affected the cost and availability of credit, particularly 
with respect to non-prime borrowers;

5. Whether the CARD Act has impacted the safety and 
soundness of any credit card issuers;

6. Whether the CARD Act has affected the use of risk-
based pricing; and

7. Whether the implementation of the CARD Act has had 
any effect on credit card product innovation.

The CFPB has also invited commenters to submit any other 
information they believe to be relevant to assessing the 
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followed by a supplemental rule on August 20, 2012, 
implementing Section 1073.7 In general, remittance transfer 
providers must provide to customers certain pre- and post-
transaction information regarding their remittance transfers.

B. The Proposed Changes
In response to industry concerns about the feasibility of 
complying with certain of the disclosure rules, and the 
likelihood of remittance transfer providers leaving the 
market because of the difficulty of complying with the new 
requirements, on December 21, 2012, the CFPB published 
proposed changes to the remittance transfer rules.8 To ease 
the difficulty of calculating actual amounts to be received 
by recipients, as originally required by the final rule, the 
proposed changes allow providers to use estimated figures 
for unknown variables and no longer require them to include 
sub-national taxes. When using estimates, providers must 
use the highest possible tax or fee that could be imposed, 
notify the sender that the amount to be received is estimated, 
disclose the estimated figures, and base the estimates on 
fee schedules, prior transfers, or other reasonable sources. 
Reasonable sources include competitor fee schedules, 
surveys, and information from the recipient institution’s 
regulator. Alternatively, the provider can rely on the sender’s 
representations of any figures.

Additionally, to reduce industry concerns of increased 
fraud, the proposed changes revise the error resolution 
process. The proposed changes modify the definition of 
“error” by excepting instances where the sender provides 
an incorrect account number. Consequently, if the sender 
provides an incorrect account number, the provider must 
still make reasonable attempts to recover the funds, but 
is no longer liable if unsuccessful. What constitutes a 
“reasonable attempt” is purposefully undefined in the 
proposed changes. Furthermore, if the sender provides 
incorrect or insufficient information other than an incorrect 
account number, the provider must still resend the amount, 

7 Electronic Fund Transfers, 77 Fed. Reg. 6194 (Feb. 7, 2012) (final 
rule); Electronic Fund Transfers, 77 Fed. Reg. 50244 (Aug. 20, 2012) 
(supplemental rule).

8 Electronic Fund Transfers, 77 Fed. Reg. 77188 (Dec. 31, 2012) 
(proposed changes to final rule).

to cooperate with the CFPB in any further investigations or 
litigation that arise from the actions related to the Order. 
Significantly, by virtue of the Order, PLDS becomes an entity 
subject to CFPB supervision and examination for a period 
of two years. This includes the maintenance of records, 
customer files, complaints, training materials, and marketing 
materials during this two year supervisory period.

This action is the first of what will likely be many joint lawsuits 
between the CFPB and state attorneys general. Title X of 
the Dodd-Frank Act provides protection for state consumer 
financial laws, including when such laws provide greater 
protections to consumers than Title X. State attorneys 
general not only may enforce their own state consumer 
financial laws, but they may also enforce Title X and its 
regulations with regard to state-chartered entities.5 Through 
the National Association of Attorneys General, the CFPB 
has developed a working relationship with several state 
attorneys general and has expressed its intent to engage in 
coordinated investigations and enforcement actions, such 
as the action against PLDS. In furtherance of this goal, the 
Dodd-Frank Act requires the CFPB to share its consumer 
complaint database with state agencies.6 

As the CFPB will certainly continue to collaborate with state 
attorneys general in investigations and enforcement actions, 
state-chartered financial service entities must take care to 
monitor their activities for compliance with state consumer 
protection statutes or else face the potential of joint state 
and federal enforcement proceedings.

V. Proposed Changes to Rule on 
Remittance Transfers and Postponed 
Effective Date
A. The Original Rule

Section 1073 of the Dodd-Frank Act amended portions of 
the Electronic Fund Transfer Act in an effort to increase 
consumer protection for international remittance transfers. 
The CFPB published a final rule on February 7, 2012, 

5 Section 1042(a)(2) of the Dodd-Frank Act also permits state 
attorneys general to enforce CFPB regulations against national banks 
and federal savings associations.

6 Dodd-Frank Act § 1013(b)(3)(D).
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but need not treat the resend as an entirely new transfer 
that requires written disclosures. Instead, the provider may 
issue oral disclosures.

C. Postponed Effective Date
On January 22, 2013, the CFPB announced that the 
effective date of the final rule, including the above proposed 
changes, was being indefinitely postponed pending 
finalization of the proposal.9

VI. Qualified Mortgages
On January 10, 2013, the CFPB issued its final Ability-to-
Repay and Qualified Mortgage rule, amending Regulation 
Z and implementing Sections 1411 and 1412 of the Dodd-
Frank Act. Sections 1411 and 1412 require lenders to assess 
consumers’ ability to repay home loans before extending 
credit. The final rule becomes effective January 10, 2014.

The intent of the final rule is to ensure that creditors give 
appropriate consideration to consumers’ ability to repay 
home loans when making lending decisions, and to 
strengthen the underwriting practices in the credit industry 
that contributed to the recent recession. Thus, the final 
rule focuses on establishing factors for ability-to-repay 
determinations and uniform baselines for underwriting 
standards.

Currently, Regulation Z, as amended by the Federal Reserve 
in 2008, prohibits creditors from extending higher-priced 
mortgage loans without regard for the consumer’s ability 
to repay. The Ability-to-Repay and Qualified Mortgage rule 
extends application of this requirement to all loans secured 
by dwellings, not just higher-priced mortgages. Creditors 
must, at a minimum, consider eight specified factors while 
making a reasonable and good faith determination that 
the consumer has a reasonable ability to repay the loan 
before entering any consumer credit transaction secured by 
virtually any dwelling. The factors include information such 
as the consumer’s income, debt obligations, credit history, 
and monthly payments on the loan.

9  Electronic Fund Transfers, 78 Fed. Reg. 6025 (Jan. 29, 2013) (final 
rule).

Additionally, the rule establishes a safe harbor and 
presumption of compliance with the ability-to-repay 
requirement for so-called “qualified mortgages,” restricts 
the application of prepayment penalties, and requires  
the retention of evidence of compliance with the  
ability-to-repay requirement for three years. Arnold & 
Porter LLP will provide a more detailed review of the rule 
in a subsequent advisory.

Arnold & Porter is available to respond to questions regarding the 
CFPB’s recent activities. For further information, please contact 
your Arnold & Porter attorney or:
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